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Carnegie Gift to American Law Institute 
SSURANCE that the recently-formed American 
Law Institute will have sufficient funds to under- 

take its monumental task of promoting the restate- 
ment and clarification of the law and its better 
adaptation to the needs of life, is given by the announce- 
ment that the Carnegie Corporation has donated 
$1,075,000, payable over a period of ten years, to the 
organization. The announcement was made by the 
Executive Committee of the Council of the Institute. 
lhe work which is being undertaken is the most am- 
bitious ever attempted by the profession in any country 
and it will of course involve the expenditure of large 
sums of money. The action of the Carnegie Corpora- 
tion gives the Institute for ten years an income of 
more than $100,000 a year and thus insures an im- 
mediate beginning and a vigorous prosecution of the 
plan. While it is understood that a complete restate- 
ment of the law such as contemplated cannot be made 
in that period, it is believed that many of the most 
important topics can be completed and the value of 
the Institute and its work thoroughly demonstrated. 
The officers of the Institute are Elihu Root, 
Honorary President; George W. Wickersham, Presi- 
dent; Benjamin N. Cardozo, Vice-President; George 
Wellwood Murray, Treasurer. The affairs of the 
organization are managed by a Council which has 
among its members many of the leading lawyers and 
judges of the United States. The present member- 
ship is twenty-one but this number will be increased 
to thirty-three in order that all parts of the United 
States may be properly represented. William Draper 
Lewis, of the Law School of the University of Penn- 
sylvania, has been chosen director. An account of 
the organization of the American Law Institute was 
contained in the March, 1923 issue of the Journal. 





Solicitor General Beck Called to English Bar 


GREAT and unprecedented compliment has 

just been paid to Solicitor General James M. 
Beck by the Bar of England. To enable him to 
argue a case on behalf of the United States Govern- 
ment before the Judicial Committee of the Privy 
Council, the Bar of England has suspended all rules 
governing admissions, and has called the American 
Solicitor General to the Bar. 

Admission to that Bar comes through any one of 
the four Inns of Court, but the regulations for such 
admission can not be suspended without the consent of 
all four Inns. Several years ago, Mr. Beck was made 
an Honorary Bencher of Gray’s Inn; but this did not, 
in itself, qualify him for admission to the English 
Bar, and, under the regulations, he could not be ad- 
mitted to the Bar unless he was a British subject, had 
become a student at one of the Inns of Court and had 
completed a three-year course of study. 

This unusual departure from regulations and 
precedents is due to the fact that the United States is 
the appellant in a case brought in the Supreme Court 
of Ontario (Canada) against Motor Trucks, Limited, 
to recover lands and buildings of the value of $376,- 
496.89. The Court decided in favor of the United 
States Government ; but, on appeal to the First Appel- 
late Division of the Supreme Court of Ontario, the 
latter tribunal, by a divided Court, reversed the case 
and decided against the United States. The United 
States thereupon noted an appeal to the Privy Council, 
which is the highest Court of the British Empire, and 
hears appeals from decisions of British Courts in all 
the dominions and dependencies of the Empire. As 
the case in question involved not merely a substantial 
sum of money, but a matter of sentiment, the Attor- 
ney General asked the privilege of having the Solicitor 
General argue the case for his Government. No for- 
eign Barrister had ever been permitted to argue a case 
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before the Privy Council, and, when that body infor- 
mally considered the matter, it found that it could not 
depart from precedents without the consent of the Bar, 
as the privileges of the Bar are not wholly dependent 
upon the Courts of England. Gray’s Inn thereupon 
proposed to the other Inns of Court that the rules be 
suspended in order that Solicitor General Beck could 
be called to the Bar, without complying with the usual 
requirements and regulations, and the Solicitor General 
today received the following cablegram from Hon. 
Ivor Bowen, the head of Gray’s Inn: 

With greatest pleasure, inform you of your call to 

the English Bar by the Benchers of Gray’s Inn today. 

The Solicitor General expects to sail about the 
middle of June, for England, to argue the Motor 
Trucks case in the Privy Council next July. 


Proposed Amendments to Constitution and By-Laws 


HE fcllewing amendments to the Constitution and 

By-Laws of the Association have been recom- 
mended by the Executive Committee, and will be 
submitted at the annual meeting of the Association to 
be held in Minneapolis, Minn., August 29-31, 1923: 

Amend Article III of the Constitution by adding a 
paragraph at the end of said article, reading as follows: 

“(f) Any person eligible for membership in this 
Association and nominated and elected as above provided, 
and any member of the Association heretofore elected 
may become a life member of this Association upon writ- 
ten notice to the Treasurer and payment of the sum of 
$200 for such life membership. Such payment when made 
shall be in full of all dues to this Association during the 
life time of such member. A life member shall have 
all the privileges of an active member of this Association. 
All sums paid for life memberships in the Association 
shall be invested by the Treasurer and the income there- 
from shall be used for the general purposes of the Asso- 
ciation unless otherwise provided by further amendment 
hereto.” 

Amend Article IV of the Constitution by striking 
out the word “and” in the third line of the second para- 
graph of said article and inserting in said line imme- 
diately after the word “Treasurer” the following: “and 
the Editor-in-Chief of the American Bar ASSOCIATION 
JourNAL,” and by inserting immediately after the fourth 
paragraph of said article the following: 

“The Executive Committee shall elect annually the 
Board of Editors of the American Bar ASSOCIATION 
JouRNAL, consisting of an Editor-in-Chief and five asso- 
ciate editors, all of whom shall hold office at the pleasure 
of that Committee.” a 

The following amendment to the Constitution and 
By-laws of the Association has been recommended 
by the special committee on Co-ordination of State and 
Local Bar Associations, and will be submitted at the 
annual meeting of the Association to be held in Minne- 
apolis, Minn., August 29-31, 1923: 

Resotvep that Article IV of the Constitution of the 
American Bar Association shall be amended so as to add 
after the provision for the election of a General Council 
consisting of one member from each state, the following 
words: 

“The members of the General Council shall be nom- 
inated by the state bar associations of the respective states, 
either by vote at a session of such associations respec- 
tively, or if no action shall have been taken at such ses- 
sion, then by the Executive Committee or other governing 
body having power to act between sessions. Notice 
thereof shall be given by the Secretary of the Associa- 
tion making such nomination to the Secretary of this 
Association not less than sixty days previous to the An- 
nual Meeting and shall be published in the Journal. The 
nominee shall be a member in good standing of this 
Association and of the association making such nomina- 
tion. Should such nomination not be made and notice 
of the same given to the Secretary within the time herein 
limited, or if the nominee shall not have appeared and 
registered previous to the convening of the first session 
of the Annual Meeting, the members of the Association 
present at the meeting shall place in nomination a member 
who is present and registered.” 


Law Enforcement Committee Wishes Cooperation 


N the endeavor to secure as comprehensive and ac- 

curate data on the subject of law enforcement as 
is possible the Committee on Law Enforcemerit of 
the American Bar Association has sent out the follow- 
ing letter to a number of lawyers and judges. With 
the further idea of reaching the entire Association it 
is printing the letter in this issue of the Journal, with 
the statement that replies from all lawyers interested 
in the subject will be welcome. Arrangements are 
being made to classify and interpret such replies 
Special notice should be taken of the fact that replies 
should be sent direct to Hon. Charles S. Whitman. 
120 Broadway, New York City. 

“Dear Sir: 

“You may perhaps recall that at its Convention in 
Cincinnati, August, 1921, the American Bar Associa- 
tion appointed a Committee to consider and report 
on the subject of Law Enforcement in this country. 

“This Committee has conducted public hearings 
in various cities of the United States and has had the 
advantage of much expert experience and advice and 
is now turning to the Lawyers and Judges of America 
for helpful suggestions and advice. 

“In furtherance of this effort, will you take the 
trouble to advise the Committee and through it, the 
American Bar Association as to your opinion of: 

“Ist—The condition of Law Enforcement in this 
country. 

“Ind—The reasons for its failure, if such failure 
to your mind exists. 

“3rd—Your suggestions as to a remedy. 

“We do not understand it our province to con- 
sider the general subject of criminology and penology, 
but only of law enforcement in this country. 

“The more extended your reply, the better its 
service and the greater the favor-you will do us. 

Truly yours, 
Cnas. S. WHITMAN. 

120 Broadway, New York City.” 


Patent Law Association Meeting 


HE American Patent Law Association held its 

mid-winter meeting at Washington, February 
23, 1923, with members in attendance from every 
section of the country. In the morning session 
Wallace R. Lane, of Chicago, president of the asso- 
ciation presided. The afternoon session was held 
in conjunction with the Patent Section of the Amer- 
ican Bar Association of which Charles E. Brock of 
Cleveland is chairman. One of the principal mat- 
ters discussed was the proposed code of ethics 
patterned after the American Bar Association Can- 
ons of Ethics, but particularly relating to attorneys 
and solicitors engaged in the practice of patent 
trade mark and copyright law. Special reports were 
also received and considered on the revision of the 
patent and trade mark laws. 

In the evening a dinner was given in honor of 
Hon. John C. Rose, recently appointed to the United 
States Circuit Court of Appeals for the Fourth Cir- 
cuit, Hon. John W. Davis, president of the Amer 
ican Bar Association and Hon. Edward T. Sanford, 
Justice of the United States Supreme Court. Ad 
dresses were given by Judge Rose, Mr. Davis, Mr. 
Wm. H. Kenyon of New York and Mr. Lane. 
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Earlier Experiments Leading to System of Administrative Control—Fundamental Difficulties 
Touching Standards Underlying Exercise of Power 
Findings of Administrative Bodies 


Relation of Courts to 





By Ernst FREUND 
Professor of Law, University of Chicago 


undertakings which make an appeal for public 

recognition in the way of privilege or otherwise, 
and which may be conveniently designated by the 
terms: public utilities and finance, it is necessary to 
start with the Royal Prerogative in England. In 
course of time it became well established that the King 
had power to grant charters of incorporation, but that 
the enjoyment of anything in the nature of a mo- 
nopoly, and the exercise of the right of eminent 
domain required parliamentary sanction. (Blackst. I, 
139). The prerogative to grant charters of incorpora- 
tion is important for its converse aspect that corporate 
existence is not a matter of common right but requires 
a sovereign act of recognition. In this country the 
legislature became the successor both to the powers of 
Parliament (subject to constitutional limitations) and 
to the Royal prerogative, with the consequence that 
every enterprise or organization of more than ordinary 
magnitude was dependent upon legislative authoriza- 
tion. For a long time this authorization was granted 
in the form of special acts, which were passed under 
the same procedure as general statutes. Nothing like 
the highly standardized methods of English private bill 
legislation, costly, but securing impartiality and the 
observance of definite principles, was ever introduced 
into American practice, and there was nothing con- 
sequently to prevent the suspicion of abuse or its 
occasional occurrence. When the people of Ohio 
formed their first constitution in 1802 they inserted a 
clause that every regularly formed association should 
be entitled to letters of incorporation from the legisla- 
ture, a provision apparently intended primarily for 
educational institutions ; it did not occur to the framers 
of the instrument that the way to accomplish their 
object was the enactment of a general incorporation 
law. After the Dartmouth College decision it became 
usual to reserve in the act of incorporation a power 
to amend and repeal, and in some states legislative 
committees began to inquire into abuses of charter 
powers, and to exercise a rudimentary sort of super- 
vision over corporations. Massachusetts furnishes an 
interesting illustration of this type of control. 

It is quite clear that the system of special legisla- 
tion as practiced in America did not lend itself to 
purposes of effective control, and gradually it became 
superseded by general incorporation laws, separately 
enacted for different classes of enterprise, social and 
economic. The climax of this development was reached 
when in 1849 New York threw open the right to in- 
corporate for the purpose of building and operating 
railroads with the incidental right of condemnation 
of private property, without reserving any veto power 
to any organ of the state. Some of these incorporation 
laws at the same time contained full regulative provi- 


ie studying the legislative history of the manifold 


*Part of an address on “The Growth of American Administrative 
Law,” delivered before the Bar Association of St. Louis March 12, 1923. 
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sions, and the standards laid down by the laws of New 
York for banking and insurance have on the whole 
been found adequate for the protection of the public, 
with mere supervisory and enforcing powers vested in 
appropriate administrative authorities, although New 
York has since drifted into a policy of wide admin- 
istrative discretion. 

To standardize the essentials of railroad manage- 
ment and service was a much more difficult matter. 
and the earlier statutory principles were vague and 
to a large extent proved practically inoperative. It is 
true that under the régime of freedom the American 
railroad system expanded like no other in the world, 
but abuses were inevitable and made an increasing im- 
pression upon the public mind. 

After a régime of special incorporation laws, and 
after a second régime of general statutory regulation. 
there began after the Civil War a third régime of 
administrative control, which by gradual stages became 
an accepted part of American Law. Massachusetts in 
1869 created a railroad commission which was vested 
with no mandatory powers except in the matter of 
securing publicity, but which nevertheless achieved 
considerable success, owing mainly to the high char- 
acter and great authority of its first President, Charles 
Francis Adams. Illinois in 1873 directed a railroad 
commission to prepare passenger and freight rate 
schedules which were to be received in court as prima 
facie evidence of reasonable rates. The necessity of 
constructing comprehensive schedules and their quali- 
fied force induced a conservative exercise of the 
power, and of the early so-called Granger laws that 
of Illinois alone survived. In 1887 came the Inter- 
state Commerce Act, which created administrative 
powers of a different type but which under judicial! 
construction turned out not to be fully effective in- 
struments of control. Two lines of decisions illustrate 
the judicial attitude: the commission was to entertain 
complaints as to rates, and, when found unreasonable, 
to order the railroad company to desist; the Supreme 
Court held that the order to desist had to be purely 
negative and could not be turned into an order pre- 
scribing a definite lower rate. Interstate Commerce 
Commission v. Cinc. N. O. & T. P. R. Co. 167 U. S. 
4791, 1897. The act provided that commission orders 
were to be enforced by the courts: the Supreme Court 
held that the court, when called upon to enforce, had 
to consider the entire case de novo, though required 
to accept the findings of the Commission as prima facie 
evidence. Interstate Commerce Commission v. Ala- 
bama Midland R. Co. 168 U. S. 144, 1897. It is need- 
less to inquire whether an unduly narrow interpreta- 
tion was placed upon the law; it is certain that the 
terms of the law made that interpretation possible, 
and these terms had not been inadvisedly chosen. The 
result was that under the act as first drawn the Inter- 
state Commerce Commission had no effective power 
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over rates. It was then proposed to strengthen the 
law by placing commission rates beyond judicial re- 
view. A great constitutional debate arose in Congress 
as to the limitations that might be placed upon the 
judicial power, and the Rate Act of 1906 gave to the 
question an oracular answer. It provided that if any 
carrier fails to obey an order, the commission should 
apply to a court for enforcement, the court to prose- 
cute such inquiries as it may deem needful in the 
ascertainment of the facts of issue; “If upon such 
hearing as the court may determine to be necessary it 
appears that the order was regularly made and duly 
served, and that the carrier is in disobedience of the 
same, the court shall enforce obedience to such order 
...2’ “Order regularly made and duly served” 
seems to mean an order correct in its formal aspects ; 
but if an order must be enforced if formally correct, 
why should the court be given power to prosecute 
inquiries and investigations ? 

The provision is so ambiguous that it is in practice 
not used, all judicial reviews being had under proceed- 
ings in equity to restrain the commission, which the 
Act of 1906 incidentally recognizes in two places. The 
act indicates no basis of review but the Supreme Court 
has declared that review will be confined to questions 
of constitutionality, law and of reasonableness. Inter- 


state Commerce Commission v. I. C. R. Co. 215 U. S. 
452, 1909. 

Subsequent acts of Congress, relating to other 
phases of economic control, are somewhat more ex- 
plicit as to the right of review: the Federal Trade 
Commission Act of 1914 provides that in judicial pro- 
ceedings to enforce commission orders the findings of 


the commission as to facts, if supported by testimony, 
shall be conclusive; the Packers Act of 1921 says the 
evidence taken by the Department of Agriculture shall 
be considered by the court as the evidence of the case. 
If this means that the administrative finding must be 
supported by the evidence as a whole, the theory of 
review is different from that of Trade Commission 
cases, in which the findings must be merely supported 
by evidence (i. e. by some evidence). 

In the Tariff Act of 1922 the same section 316 
dealing with unfair practices commonly designated as 
dumping, makes in one place the findings of the Tariff 
Commission conclusive if supported by evidence, in 
another if supported by the evidence. I am informed 
that the “the” is a clerical mistake, and it may be that 
the Supreme Court will remove the apparent contra- 
diction by construction. 

I shall recur to this matter presently. 

It will be noted from this history that Congress 
has devised certain legislative formulas of vesting and 
at the same time qualifying administrative powers to 
regulate or determine the validity of business practices. 

In the meantime, also, state after state established 
commissions to control railroads and other public 
utilities, generally cast upon similar types, and it is 
particularly interesting that Massachusetts in 1913 
abandoned the non-compulsory policy of 1869 and 
created a commission with the now usual mandatory 
powers. 

The Trade Commission Act has not been generally 
copied in the states. A number of states have at- 
tempted to supervise the issue and sale of securities; 
but the technique of these so-called “blue sky” laws 
does not appear to have been definitely settled; that of 
Illinois dispenses entirely with discretionary powers. 

Tiie Trade Commission Act of 1914 had grown 


out of the Anti-Trust Act of 1890. The relative 
failure of that act had been due to the indefinitene 

of its prohibitions, and while the Act of 1914 intr 

duced a new uncertainty in the term “unfair method 
of competition”, it sought to remove the difficulty ex 
perienced in the application of the Anti-Trust Act by 
the device of an administrative prohibition of specifi 
practices, such practices to be penalized only after the 
prohibition had been issued and, upon resistance 
judicially confirmed. The Packers’ Act and the dumy 

ing clause of the Tariff Act dealt with particular 
phases of unfair trading in the same manner 

The novel features of all these acts consisted 11 
the creation of administrative powers of enforcing 
economic policies through orders issued against par- 
ticular concerns and practices. Such orders present a 
special problem. Ordinarily an administrative authority 
will not issue a particular order except upon the basis 
of some complaint. Where the object of the admin- 
istrative power is the protection of health or safety, 
the regular routine of inspection, whether on the in 
spector’s own initiative or invited by private informa- 
tion, will result in the requisite complaints and the 
proceeding may thus retain an entirely official char 
acter. Where, however, the object is an economic one, 
the complaint or petition for an order is likely to 
originate with some party adversely interested and 
there is thus the danger that the public authority may 
appear to be placed in the service of one of two adverse 
or competing economic interests. 

It is clear then how important it is that the inter- 
ests which the order seeks to enforce are in reality 
public interests, how important it is in other words 
that it should be possible to define these interests 
satisfactorily by reference to some clear legal standard 
The difficulty hardly exists in safety or sanitary legisla- 
tion where abuse of public power for the furtherance 
of private interests, if not impossible, is at least easily 
recognizable as an abuse. The difficulty is a very real 
one in economic legislation. Consider the terms with 
which this legislation operates: fraud, discrimination, 
monopoly, price control, unreasonable charge, inade- 
quate service; and you will recognize the gradation 
from common legal certainty to utter indefiniteness. 
The more indefinite the standard, the greater is ob- 
viously the temptation to use the law as a weapon to 
gain economic advantage, using the public interest as 
a shield. At best the consumer, the passenger, the 
shipper, the wage earner, the “small man” in general, 
will frankly and sincerely claim that his interest is 
identical with the public welfare. Legislation operat- 
ing with such indefinite concepts as discrimination, 
monopoly or unreasonableness is based upon the feel- 
ing that the clearly established common law category 
of fraud is inadequate to check undesirable practices 
and that additional grounds of restraint should be 
established. This feeling in itself constitutes a bias 
which inevitably communicates itself to a_policy- 
enforcing authority, while a court of justice, partly as 
a matter of tradition, and partly as a matter of reac- 
tion, is not unlikely to stand for a more conservative 
theory of the relation between public power and private 
right. 

The theory of the relation of the courts to the 
findings of administrative commissions thus becomes a 
matter of much importance. The undisputed judicial 
power to correct errors of law operates with particular 
effectiveness where the term used by the statute lends 
itself to a definite conservative interpretation. Thus 
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“unfair methods of competition” will be defined to 
ean commonly reprobated practices or practices in- 
ving some element of deception; it is doubtful 
vhether even such a matter as the issue of trading 
stamps could be successfully attacked otherwise than 
y direct legislation. The difficulty is enhanced by the 
peculiar character of administrative findings of fact 
[he dispute usually does not turn upon the truth or 
falsity of the facts established by the commission, but 
upon the truth or falsity of its conclusions, i. e. either 
the completeness of the facts to serve as a basis of 
judgment, or their interpretation and effect. These 
onclusions must in the nature of things be largely 
matter of opinion, and the difference between law and 
fact becomes obscure. A bias, even an unconscious 
bias, may determine which way the decision will fall. 
How far under these circumstances is private right 
protected under a fact finding power of an administra- 
tive commission? and to what extent is the finding 
subject to judicial review? 

There is a curious uncertainty about the status of 
a commission which combines the functions of pros- 
ecutor and judge and thus seems to violate the principle 
of separation of powers, a principle, it is true, in- 
capable of being applied with absolute perfection in 
the practical affairs of government, yet ever striving 
for realization in the modern state and almost fully 
carried out in the constitution of the judiciary. It 
is perhaps owing to the feeling that the double-faced 
commission is an anomaly that Congress in the Packers 
\ct committed functions analogous to those of the 
Federal Trade Commission to the Secretary of Agri- 
culture, a high executive official who of necessity must 
act through a bureaucratic staff. 

By setting up the double check of full procedural 
safeguards and subjection to judicial review, the 
framers of the act apparently believed that it was pos- 
sible to meet and neutralize certain tendencies inherent 
in the exercise of bureaucratic power, or at least to 
reduce the action of the department to the status of a 
mere preliminary inquiry. 

In the famous Arlidge case (Local Government 
Board v. Arlidge 1915 A. C. 120) decided in 1915, the 
British House of Lords, reversing the Court of Appeal, 
sustained an administrative order issued in part upon 
the basis of an official report which was not laid open 
to the examination of the owner whose property was 
condemned. Bureaucratic administration, the House 
of Lords said, meant confidential relations between 
chief and subordinate, and Parliament in giving a gov- 
ernment department quasi-judicial powers must have 
contemplated this departure from common law pro- 
cedural principles. Thirty years ago the Federal 
Courts took a similar view of semi-secret methods 
employed in the customs administration on the theory 
that the government’s sources of information would 
be jeopardized if they were divulged in a judicial pro- 
ceeding, and they were sustained by the Supreme 
Court. Auffmordt v. Hedden 137 U. S. 310, 1890. 
Origet v. Hedden 155 U. S. 228, 1894. But in this 
branch of administration the pressure of the powerful 
interests involved, reinforced by the remonstrations of 
foreign governments, gradually brought about a modi- 
fication of the government’s attitude, and eventually 
the principle of secrecy, at one time declared essential 
to the public interest, was abandoned, and the Under- 
wood Tariff Act of 1913 made the procedure before 
the Board of General Appraisers like that of a regular 
court of justice. It is in the light of this history that 


we should appreciate the express provision of the 
Packers Act to the effect that all the evidence must 
be laid before the parties investigated and that they 
are to have the right of cross examination. As regards 
judicial review, the obscurity of the Rate Act of 1906 
should be contrasted with the explicit provisions of the 
acts of 1914, 1921, and 1922. But these acts, while 
explicit, apparently fluctuate between two theories of 
review indicated by the subtle difference between say- 
ing that on judicial enforcement the administrative 
findings of fact are conclusive, either if supported by 
the evidence, or if supported by evidence. The former 
phrasing seems to make the entire matter of conclu- 
sions, i. e. the essential part of the findings, subject 
to review ; the latter would seem to reduce the judicial 
power to the correction of an abuse of discretion or 
what the courts treat as an error of law. 

3ut in the very recent decision of the Curtis Pub- 
lishing Company case (January 8, 1923) the Supreme 
Court under the narrower power of the Federal Trade 
Commisson Act reviewed substantially as though the 
wider power of review had been granted. The Chief 
Justice and Justice Brandeis “doubted,” but did not 
dissent. Courts may generally be relied upon to in- 
terpret statutory provisions in such a manner that 
reviewing powers which they deem essential to private 
right are not unduly curtailed, and they are apt to 
ignore refinements of drafting which appear to stand 
in the way of their power. 

It is doubtful whether at present any machinery 
can be devised more effective for the protection of 
private interests than the combination of adequately 
safeguarded administrative procedure and of judicial 
review, such as results from the recent legislation of 
Congress. 

We should bear in mind that underlying these 
difficulties of administrative procedure is the attempt 
to answer perplexing questions of economic policy by 
the method of trial from case to case with which we 
are familiar in the upbuilding of the common law and 
the definition of due process. It seems to be believed 
that by a combination of administrative and judicial 
action it will be possible to evolve a code of fair trad- 
ing; perhaps it can be done in part, but it is not likely 
that highly controverted issues will be ultimately 
settled otherwise than by direct legislative action. It 
seems also to be believed that the like methods can 
settle the perpetual contest for profit and advantage 
which lies at the foundation of our entire economic 
constitution, the assumption being that there are stand- 
ards of equity which should control the quid pro quo 
in service and return, as applied to undertakings 
affected with a public interest, perhaps even as applied 
to labor and its wages, and which can be discovered 
by patient and impartial experimentation. 

It is interesting to trace the legislative dealing 
with this difficulty as applied to railroad rates. Un- 
reasonable rates are forbidden by the Interstate Com- 
merce Act and may be proceeded against by the Inter- 
state Commerce Commission. The proceeding is quasi 
judicial, and the Commission must show unreasonable- 
ness before it can prohibit a rate and substitute an- 
other. The Commission could not do, what many 
state legislatures did in 1907, namely substitute a 2 
cent passenger fare for a 2% or 3 cent fare, merely 
on the assumption that the lower rate would not prove 
confiscatory. The determination that a rate is un- 
reasonable depends upon a multitude of complex fac- 
tors which normally the owner will understand better 


eeMig Sete 5 eT 





288 


AMERICAN Bar ASSOCIATION JOURNAL 





and be able to present more effectively than a public 
authority. In a rate contest, therefore the advantage, 
by reason of primary control and difficulty of adverse 
proof, lies with the carrier. Legislation has tried to 
offset this advantage by shifting the burden of proof, 
whenever it is proposed to increase a rate. This was 
done in the United States in 1910 (Act Sec. 15 (7) ); 
England had done the same thing in 1894. 

As against a public authority which is poorly 
equipped for obtaining the requisite information, the 
shifting of the burden of proof may be legitimate 
enough, and may not even neutralize entirely the ad- 
vantage which the carrier has in establishing his case. 
But where the public authority is organized with so 
elaborate a machinery of supervision as the Interstate 
Commerce Commission, the position with reference to 
obtaining data for judgment is very much equalized, 
and complex factors being marshalled against complex 
factors with equal competence and skill, the burden of 
proof may be impossible to meet. The Five per cent 
case of 1914 illustrates the difficulty and the dilemma. 
Against the public contention that the law must not 
make it unduly difficult to prove unreasonableness, we 
must now set the owner’s contention that he should 
not be required to make that a matter of legal demon- 
stration which is essentially a matter of business judg- 
ment. Is it a tenable theory of the relation between 
government and business which leaves to the owner 
all risk and responsibility, and permits an administra- 
tive authority to say: “prove your case, or we will 
not allow you to act.”? 

Certainly neither in the United States nor in Eng- 
land would it be possible to make a strong case for 
the new theory of control by the fruits it has borne. 
If rate regulation was unsatisfactory with an im- 
possible burden of proof placed upon the public 
authorities, has it been any less unsatisfactory with an 
impossible burden of proof thrown upon the carriers? 
In either case there was the same difficulty, the diffi- 
culty of setting up legal control without the starting 
point of some principle or standard to be applied in 
administering the law. 

What has happened? Both in the United States 
and in England the most recent legislation has en- 
deavored to remedy this fundamental difficulty by 
establishing a statutory rate of return, a “standard 
revenue,” which will place the question of reasonable- 
ness at least to some extent beyond mere guess work, 
and to that extent will standardize what was before 
unstandardized administrative control. The history of 
rate regulation shows that our estimate of administra- 
tive powers must take into account considerations that 
go beyond organization, procedure, and judicial review. 
There will always be the fundamental question of the 
standards underlying the exercise of power. If the 
legislature has no standards of its own, may it commit 
the working out of standards to the administration? 
With regard to some matters, or as a temporary policy, 
that may be legitimate enough. But if the legislature 
asks the administration to evolve standards in matters 
which cannot as yet be scientifically or legally stan- 
dardized, or prescribes an intrinsically erroneous or 
unworkable standard, no skill in devising procedural 
safeguards will produce just or beneficial results, and 
the body called upon to exercise the power will find it 
hard to win or retain confidence whether it be a com- 
mission or whether it be a court; perhaps it may then 
even be an advantage if the body has not the claim 
or semblance of judicial impartiality, but is avowedly 
an instrument of policy like the legislature itself. 


In England the rate determining body, thoug 
called a commission, was in all essential respects cor 
stituted like a court ; but the difficulties of its task wer: 
the same as those that confronted the administrativ 
commission in this country; and in 1921 the rate de 
termining function was transferred to what, thoug! 
now called a rates tribunal, is constituted in essentia 
respects like a commission and not like a court. 

The American people seem to be as inclined as 
any other to stake their faith on legislation as a curt 
for economic or social evils or dangers; they are also 
satisfied to bestow administrative power as a supple 
ment to legislation, and if they have not as yet either: 
an adequate technique of administrative procedure o1 
of judicial review or of public responsibility, that de- 
velopment may perhaps with confidence be left to the 
future. 

But if administrative power is used for the pur 
pose of experimenting with problems not as yet solved 
and perhaps for the present unsoluble. we must be pre- 
pared to take the consequences. We must not expect 
that unstandardized power can easily be harmonized 
with traditional notions of judicial authority. A clear 
realization of this difficulty will be conducive to a 
better understanding of what appears to many as the 
central problem of our administrative law 





In Re Borrowed Law Books 


The following correspondence dealing with. the 
application of the Statute of Limitations to loans of 
law books in earlier days in Nebraska has been sent to 
the JourNAL by a member of the Association who 


lives in Omaha. It will assuredly repay a careful 
reading : 

Omaha, Nebr., September 13, 1875, 
To Hon. E. Wakeley. 

Dear Judge: I hold your receipt for Abbott's Nat. 
Digest which was taken by you some four months ago. 
If you have no further use for the book I should like it. 
I often wish to consult it, but still if you are not through 
reading it I can get along without it. ; 

Yours truly, 
G. W. AMBROSE. 
Omaha, Nebr., September 14, 1875. 


Dear Ambrose: I herewith comply (under protest) 
with your untimely request that I should return your 
book. 

You remark that you have held my receipt for it 
some four months. This is probably true. But if you 
will read the statute of limitations of Nebraska you will 
observe that it does not bar a claim under any written 
instrument until the lapse of five years, leaving you about 
four years and eight months still, to claim your book. 
Why this precipitancy? 

You will permit me, as a searcher after full knowl- 
edge, respectfully to inquire if you can refer me to any 
respectable authority requiring the borrower of a law 
book to return it within four months. You remark that 
you often wish to consult the book. I highly commend 
that resolution. You would certainly find it beneficial to 
occasionally read some law; and if you should become 
accustomed to it, you would find it comparatively easy, 
only don’t overdo it at first. 

The only thing that I object to in that paragraph is 
an implication that I would not allow you to consult the 
book at my office. This is unjust. I have never refused 
the owner of a book that privilege, even when it has 
occasioned inconvenience to myself. In conclusion, per- 
mit me to suggest that, if you really cannot afford to 
keep law books for other practitioners to use, it would 
be a philanthropic thing for you to sell them to some 
one who can. 

Gratefully yours, 
E. WAKELEY 





THE COLORADO 


RIVER PROBLEM 


acts Underlying and Law Applicable to Situation Which Resulted in Formation of Compact 
by Representatives of Seven Western States Directly Involved and in Ratification to 
All Parties Except Arizona* 


Date ma 


By N. E. CorTHELL 


Of the Laramie, 


out of the Colorado River. 

It would seem that this is more of a historical un- 
lertaking than a work of contemporary investigation, 
since the waters of the river have been the subject of 
extended investigation and negotiation during the past 
years, resulting in the recent, “Colorado River 
Compact,” formulated by the Commission composed 
f the State Engines similar officers of the seven 
states within the drainage basin and two representa- 
tives of the Federal government; and it only remains, 
as set forth in the recent Biennial Report of our State 
to secure the ratification of the compact by 
latures and Congress, to make 


HAVE been asked to present a paper on the subject 
| f the problem arising 


Trew 


rs or 


engineer, 
the several State legis 
the disposition complete and final. 

I cannot pretend to the degree of familiarity with 
the subject possessed by the members of the Commis- 
sion as well as many others whose situation and in- 
terest have kept their attention concentrated upon this 
subject for a number of years. My personal acquaint- 
ance with the River is very slight, and is confined for 
the most part to some casual knowledge of the physical 
onditions in the Green River Basin in Wyoming. 
However, in recent years extensive investigations have 
heen made, chiefly by the United States Reclamation 
ureau in co-operation with the irrigation authorities 
of the States concerned and other interests, resulting 
na considerable volume of published data, plans and 
proposals which bring the general facts within the 
reach of all. 

Within the limits of this paper it will be possible 
to touch only upon the prominent features of the prob- 
lem and the factors upon which its solution depends. 


I. The F 


The primal and outstanding fact is the River it- 
The Colorado forms one of the three great river 
systems of the United States. It drains the South- 
western or arid section, and comprehends within its 
drainage basin about two hundred and fifty thousand 
square miles, stretching from the source of Green River 
in Wyoming to the Gulf of California in Mexico, a 
distance of 1,700 miles. It was probably the chief 
source of supply of the Great Inland Sea until, ages 
it cut its channel through the great Gorge more 
‘eaving 
form 


Facts 


self. 


igo, 
than a mile in depth to the waters of the Pacific, 
ts own vast ocean to dry up and its bottom to 
the great American Desert 
Due to the great depression of the stream beds of 
he River and its tributaries throughout far the greater 
part of its basin, the resulting land surface stands high 
ibove the reach of gravity canals throughout perhaps 
lelivered at the annual meeting of the Wyoming 
t Cheyenne on Feb. 11 and 12, 1923. The 
tted from this issue for lack of space, 
pact.” This aspect of the problem will 
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Wyoming, Bar 


ninety-five per cent of the drainage basin, and the prin- 
cipal bodies of irrigable land lie either in the valleys 
near the sources, or in the broad plain near the mouth 
of the river. 

The physical and climatic characteristics of the 
Colorado are more or less similar to those of the Nile, 
the Euphrates and the Indus, among the other great 
rivers of the world, and the history of those streams 
and the populations dependent upon them is instructive 
in this connection. Diversion and storage of the water 
and its application to the arid, but generally very fertile 
soils, have been the means of sustaining vast popula- 
tions and intensive cultivation along these rivers, 
though these regions and populations have not been 
exempt from the vicissitudes of civilization witnessed 
in other parts of the world. 

lormerly the Colorado River was a Mexican river, 
except for a comparatively small portion of the upper 
Green River valley in Wyoming, which was in the Ore- 
gon country. The Mexican territory was acquired by 
the United States, either through the annexation of 
Texas in 1845, or through the Mexican treaties of 1848 
and 1853. In those treaties the rights of common navi- 
gation were preserved to the United States and Mexico 
in that portion of the stream below the boundary. The 
stream is, therefore, an international stream, as well as 
an interstate stream, and it is a flood menace to the 
lower plain, as well as a promise of great benefit 
through irrigation. 

Of the Colorado River drainage some nineteen 
thousand square miles lie in Wyoming, about the same 
amount in New Mexico and about twice as much in 
each of the States of Colorado and Utah. The basin 
comprehends most of the State of Arizona, and very 
small portions of Nevada, California and Mexico. 
Wyoming contributes about eight per cent of the drain- 
age area, and fifteen per cent of the water of the 
Colorado River system, or more than two million acre 
feet per annum. Water rights have been established 
for more than four hundred thousand acres of land 
within the basin in Wyoming, and it is estimated that 
about eight hundred thousand acres additional are sus- 
ceptible of irrigation. The Union Pacific Railroad, in- 
cluding its main line and the Oregon Short Line, ex- 
tends for about two hundred and fifty miles through 
the central part of the Wyoming basin. The extensive 
live stock and farming interests of Sweetwater and 
Sublet counties, and considerable portions of Carbon, 
Lincoln and Uinta Counties are dependent upon the 
system; and in a less exclusive sense the great coal 
mining interests of Sweetwater and Uinta Counties. 

The dynamic cause, however, of recent interest in 
the Colorado River, is to be found in a comparatively 
small territory near the mouth of the stream. Atten- 
tion is invited to the peculiar topographical and political 
situation there. The River emerges from the moun- 
tains upon the delta a very short distance above Yuma, 
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Arizona. The boundary line between the United States 
and Mexico extends in a general easterly course from 
the Pacific Ocean to the Colorado River at a point 
about ten miles below and West of the city of Yuma. 
From this intersection of the River the line extends 
down the river for a distance of about twenty miles, 
and then extends Southeasterly from the river between 
Arizona and Mexico. From the point about ten 
miles below Yuma to the Southern boundary of Ari- 
zona the river is, therefore, an international boundary, 
and from the former point to the Gulf of California is 
by treaty a channel of international navigation and 
commerce. 

Some twenty years ago an American company, 
the California Development Company, constructed a 
canal diverting water from the Colorado, a few hun- 
dred feet inside American territory, immediately cross- 
ing the International boundary into Mexico, and 
serving to irrigate a large portion of the lands in the 
Imperial Valley on both sides of the international line 
This canal has a capacity of about five thousand sec 
ond feet. On the Mexican side the drainage is largely 
to the river itself; on the American side to the Salton 
Sea a depression nearly three hundred feet below sea 
level. At the Laguna Dam, about fifteen miles above 
Yuma, the United States Reclamation Service diverts 
water for lands on either side of the River in California 
and Arizona. Both below the international line and 
above it, other canals are projected to irrigate large 
additional areas. 

The Imperial Valley Irrigation developed on both 
sides of the line an agricultural area of almost incred- 
ible productiveness ; but the enterprise brought trouble 
as well as benefits to that region. In 1904 the river 
(which has built up its bed upon a high delta sloping 
to lower levels on both sides) broke into the Imperial 
Valley and was rapidly raising the water of the Salton 
Sea and filling the valley until the river was finally 
brought under control in 1907. Levees have since been 
maintained by the government and the Canal Company 
to prevent the repetition of the disaster. The Imperial 
Valley interests sustain an expense of two hundred and 
fifty to three hundred thousand dollars a year in main- 
taining these levees. The river, in flood time, carries 
immense quantities of silt, and the expense of taking 
care of silt in the canal amounts to about five hundred 
thousand dollars per year. The credit of the American 
Community is seriously handicapped due to the fact 
that it draws its water supply through foreign territory, 
which introduces an element of insecurity into its titles. 
The flow of the River varies enormously with the year 
and the seasons, being, in general, in inverse order to 
the variation in the need. Near the mouth this varia- 
tion in flow ranges from five thousand to two hundred 
thousand second feet. There are other sources of ex- 
pense and trouble, more or less common to all irriga- 
tion enterprises, which the people of the Valley find to 
be a serious handicap to their business. 

For a number of years they have been beseeching 
the Federal Government to build a new “All American” 
canal to take water out of the river further up at the 
Laguna Dam and convey and distribute it to the Cali- 
fornia lands without crossing the Mexican line. They 
have also, in connection with other interests, developed 
a location for a stupendous reservoir site at Boulder 
Canyon, some three hundred miles up the river in 
Arizona, and a short distance below the Grand Canyon 
of the Colorado. They have been anxious to have the 
government build the dam and the controlling works 


for this proposed reservoir. They organized some 
years ago “The League of the Southwest” and con- 
ducted an active and extensive campaign of publicity 
and propaganda in behalf of these projects. They 
procured the collection and publication of voluminou 
data by the Reclamation Service embodied in Water 
Supply Paper No. 395, published in 1916; and in 1920 
they procured the passage of an Act of Congress di 
recting the Reclamation Service in co-operation with 
private interests “to examine the Imperial Valley in 
California with a view of determining the area, loca 
tion and general character of the public and privately 
owned unirrigated lands in said valley, which can be 
irrigated at a reasonable cost, and the character, extent 
and cost of an irrigation system, or of the modification, 
improvement, enlargement and extension of the present 
system adequate and dependable for the irrigation of 
the present irrigated area in the said Valley and of the 
public and privately owned lands in said Valley and 
adjacent thereto not now under irrigation, which can 
be irrigated at a reasonable cost from one source of 
water supply by diversion of water from the Colorado 
River and Laguna Dam.” (41 Stat. at Large, 600.) 

In the course of this investigation numerous meet- 
ings were held, including a conference under the di 
rection of the Secretary of the Interior at San Diego, 
December 12, 1921, participated in chiefly by the people 
of Southern California, but also by representatives 
from the several states of the river basin. The investi- 
gations and the conferences resulted in a further re- 
port of the Reclamation Service, under date of Febru- 
ary 28, 1922, recommending that the United States 
construct the “All American” canal, and the Boulder 
Canyon reservoir, the cost of the canal to be reim- 
bursed by the lands benefited and the cost of the reser- 
voir to be reimbursed by the revenues from leasing the 
power privileges incident thereof, and that “every de- 
velopment hereafter authorized to be undertaken on 
the Colorado River by the Federal Government, or 
otherwise, be required in both construction and oper- 
ation to give priority of right and use; first: to river 
regulation and flood control; second: to use of storage 
water for irrigation; third: to development of power.” 
(Senate Document 142, 67th Congress, 2d Session. ) 

While this investigation by the Reclamation Serv- 
ice was in progress, the public agitation took the form 
of securing legislation by Congress and the several 
states authorizing the Colorado River Commission for 
the formulation of a Compact between the States and 
the Federal Government “regarding the use and dis- 
tribution of the waters of the Colorado River and trib- 
utaries and the rights of the States and the United 
States thereto.” 

Our own State Legislature passed an Act for this 
purpose and the State Engineer was designated as the 
Wyoming representative on the Commission. Numer- 
ous and extended hearings were held in the States con- 
cerned in March, 1922, including a brief hearing at 
Cheyenne about April Ist. In November, 1922, the 
Commission reconvened at Santa Fe, and on November 
24th completed and signed the “Colorado River Com- 
pact.” 

In addition to the very active and powerful influ- 
ence of the irrigation interests in the Imperial Valley 
in Mexico and California, the power interests of South- 
ern California have taken a very potent and influential 
part in the campaign which brought these events to 
pass. The City of Los Angeles alone has indicated its 
willingness to take any share which the Government 
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might be willing to allocate to it in the cost of the Boul- 
der Dam; and other Southern California cities, as well 
as the Southern California Edison Company, have 
manifested similar interest. The enormous use, present 
and potential, of power for pumping water for irriga- 
tion in that region, gives the possible power develop- 
nent at the Boulder Dam vital importance to these 
interests; sO great an interest in fact that there is 
danger that the direct agricultural interest may be 
overwhelmed and made secondary to the power in- 
terest, notwithstanding the protestations which have 
accompanied and marked the proceedings. While it 
may seem that the use of the Boulder Dam and reser- 
voir for both purposes is wholly compatible, it is, never- 
theless, true that these interests to some extent diverge. 
lhe steady, continuous flow necessary to the economical 
use for power purposes does not wholly coincide with 
the varying and seasonal use of the stored water for 
irrigation. The power interest because of its vastly 
greater and more highly organized influence and the 
dominating character and value of its use would prob- 
ably in time acquire control. While this interest has 
been discreetly kept in the background throughout the 
agitation, it has been quite manifest at every step. The 
capital for the proposed works would, without doubt, 
be gladly supplied by this interest. While the pro- 
moters of the plan would welcome the expenditure by 
the Government of the fifty to one hundred millions 
of dollars required for the purpose, they are mani- 
festly more concerned that the Federal Government 
should lend its countenance and aid to the project, and 
that the States should co-operate for two important 
reasons : 

First: As the Colorado is a navigable 
stream under the Constitution and Treaties, 
private interference with its navigable ca- 
pacity to any material extent would not be 
tolerated ; 

Second: The right of a single State to 
obstruct or divert the waters of this interstate 
stream is still shrouded in some uncertainty 
and risk, unless the consent of the other in- 
terested States can be obtained. 


These phases of the subject will be discussed in 
another connection. But for these deterrents there is 
little doubt that the powerful interests at the mouth of 
the river would have carried out, on their own initia- 
tive, the projects which they are seeking to accomplish 
through the co-operation of congress and the States. 

Thus it will be seen that the comparatively small 
area of irrigable lands at the mouth of the stream—per- 
haps two million acres altogether—has given rise to the 
interest and agitation resulting in the Compact affecting 
an area nearly as large as that of any two of the States 
concerned. 


The Law 


IT. 


As has been suggested, the obstruction of the Colo- 
rado River or its diversion and use by private interests 
alone involves material risks, rendering it impracticable 
on any large scale because of legal impediments. The 
navigable character of the river, the existence of vast 
bodies of unappropriated public lands along the stream 
and its tributaries, and the lack of entire uniformity in 
public policy of the riparian states on the subject of 
water rights constitute such a serious threat to private 
investment in such an enterprise on a large scale, that 
it is necessary and natural that the projectors should 


find some way to remove these risks by securing the 
co-operation of congress and the states. 

The upper states of the Colorado basin appear to 
concur in the recognition of the doctrine of appropria- 
tion to the exclusion of the doctrine of riparian rights ; 
but California and perhaps other of the lower states 
recognize both doctrines, the former in subordination 
to the latter. There is, therefore, no common rule rec- 
ognized and applied by all the riparian states. It is 
necessary then to examine the decisions of the Federal 
Supreme Court in order to determine how far a state 
or its citizens may interfere with a stream to the prej- 
udice of another state or its citizens on the same 
stream; and on the other hand what remedies the lat- 
ter state or citizens may invoke against the former. 
It is necessary further to examine how far the United 
States itself may exercise a paramount authority and 
control over the stream. 

It will be unnecessary, and there is no time here 
to review exhaustively the cases bearing on this subject 
in all its phases. Reference to a very few of the de- 
cisions of the Federal Supreme Court will serve to illus- 
trate the controlling principles. 

1. Generally the common law rule—the doctrine 
of riparian rights—prevails in the great majority of 
states. As applicable to the subject in hand, it is illus- 
trated by the case of New York vs. Pine, 185 U. S. 93 
(1902), where the City of New York under the au- 
thority of that State diverted within its boundaries the 
water of a stream flowing into Connecticut. The court 
assumed that a state had no power to appropriate the 
water of such a stream, or prevent its natural flow 
through its accustomed channel to the lands of a 
riparian proprietor in the state below, both of the states 
involved recognizing the strict riparian doctrine. 

2. The miners and other early settlers in Cali- 
fornia established among themselves on the public do- 
main the customary rule with respect to streams of 
“First come, first served,” freely diverting the water 
from the streams and employing it at pleasure in their 
mining and other operations. This was the origin of 
the arid land region doctrine of appropriation. An Act 
of Congress having recognized this custom, so far as it 
related to the public domain, the Supreme Court in 
1879, in Broder vs. Natoma Water Company, 101 U. S. 
274, sanctioned and confirmed the doctrine where thus 
recognized and established. 

3. In Wyoming vs. Colorado, on June 5, 1922, 
the Supreme Court decided that, as between two states 
recognizing the priority doctrine exclusively, their 
rights in a stream flowing through both states would be 
adjudged by the common test of priority of appropria- 
tion and enforced accordingly, and approval was ex- 
pressed of the numerous decisions of the State and 
Federal Courts in such circumstances recognizing prior- 
ities in suits between individual appropriators on the 
same stream in different states. 

4. In 1907, in Kansas vs. Colorado, 206 U. S. 
46, where the question was for the first time presented 
in an original suit between two states riparian to a 
stream, a conflict between the two doctrines arose. 
Kansas recognized generally the common law rule of 
riparian rights. Colorado recognized the doctrine of 
exclusive right dependent upon priority of appropria- 
tion. The decision was a manifest attempt to reconcile 
the two opposing doctrines so far as possible. It was 
held that Colorado did not have such ownership or 
control of the waters of the stream as entitled it to 
divert and use them regardless of any injury or prej- 
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. 
udice to the rights of Kansas, but that each state was 
entitled to an “equitable apportionment” of the benefits 
of the stream (apparently a corollary of the common 
law doctrine of riparian rights). The Court found as 
a fact that Kansas had sustained perceptible injury 
through diversion of the waters of the Arkansas; but 
that such diversion being wholly for use within the 
water-shed, constituted no more than a fair exercise 
of the equal rights of Colorado. 
5. In 1899, in U. S. vs. Rio Grande Dam & Irri- 
gation Co., 174 U. S. 690, the Court dealt with ques- 
tions of conflicting power over the Rio Grande River 
between a state and the Federal Government. New 
Mexico was a territory, but the case was treated as 
though it were a state. A corporation authorized by 
New Mexico was diverting and impounding the water 
of the Rio Grande in a reservoir, and complaint was 
made in a suit by the Government that such action 
would interfere not only with the proprietary rights of 
the Government in its public lands, but with the navi- 
gation of the river below on the boundary line between 
Mexico and the United States, and with the rights of 
Mexican appropriators. In its decision the Court im- 
posed two distinct limits on the doctrine of appropria 
tion, saying: 
Although this power of changing a common law 
rule as to streams within its domain undoubtedly obtains 
in each state, yet two limitations must be recognized: 
First: That in the absence of specific authority from 
Congress, a state cannot by legislation destroy the right 
of the United States as the owner of lands bordering on 
the stream to the continued flow of its waters so far at 
least as may be beneficial to the use of government prop- 
erty; 
Second: That it is limited by the superior power of 
the general government to secure the uninterrupted navi- 
gability of all navigable streams within the United States. 
It will be observed that under these decisions of 
the Supreme Court, the interest in navigation is estab- 
lished under the Federal Constitution, and under the 
protection of the Federal Government as the paramount 
interest in the stream; that aside from this paramount 
interest, the doctrine of riparian rights is fully recog- 
nized between states adhering to that doctrine ; that the 
doctrine of priority of appropriation on the other hand 
is recognized between states concurring in that doc- 
trine; that the equal right of the states is established 
to an “equitable apportionment” where the 
states concerned do not concur in their public policy as 
to water rights; and finally, that, even where the state 
recognizes the doctrine of appropriation the proprietary 
interest of the United States, in its riparian lands at 
least, gives rights in the stream superior to the law of 
the state. 

In the Rio Grande case the obstruction was not in 
a navigable section of the stream, and was enjoined on 
the ground that the water of the section affected con- 
tributed to the navigable capacity on the lower sections 
of the stream; so that whether the interference be di- 
rect or indirect; or whether it be with the navigable 
stream or its tributaries, the Federal control, for this 
purpose, would appear to be applicable and paramount. 

No state then within the Colorado drainage basin 
and, a fortiori, no private citizen or corporation could 
prudently interfere with the flow of that stream in any 
way which might affect its navigable capacity, or which 
might greatly prejudice the rights of another state or 
its citizens recognizing a different and inconsistent rule 
of water rights. While Colorado, Utah and Wyoming 
as between themselves might act on the assumption that 
their common policy would justify them in making, as 
against one another, any appropriation or use of the 
water which was sanctioned by their own laws, none 


in cases 


of them could safely act on the same assumption with 
respect to California and its citizens; and conversely 
California could not impose its policy on Colorado 
Wyoming and Utah, without their concurrence o1 
acquiescence, 

It seems then that the obvious course to be pursued 
by any interest contemplating a large investment in 
dams, reservoirs and ditches, or any material interfer 
ence with the river, would be to secure the previous 
consent of Congress and all of the States affected ; and 
this is undoubtedly the consideration which led to the 
proceedings mentioned and to the compact negotiated 

This compact, as has been said, is the work of the 
Colorado River Commission, representing the United 
States and the States of Arizona, California, Colorado, 
Nevada, New Mexico, Utah and Wyoming. The com 
pact has been reduced to final form, signed by the repre- 
sentatives of the United States and the several states, 
and is now before, or shortly will be, brought before 
Congress and the Legislatures of the respective states 
for ratification. If ratified by all, it will, as our State 
Engineer says in his recent report, “become a treaty 
between the seven states, and will be the water law of 
the Colorado River basin so far as interstate matters 
are concerned, and the terms and provisions of the 
agreement apply.” , 

It should be added that in 1911 negotiations were 
entered into between the United States and Mexico, 
which resulted later in the signing by the representa- 
tives of both powers of an agreement regulating the 
distribution of the waters of the Rio Grande and of 
the Colorado rivers between the two countries. The 
agreement has not yet been ratified, due, I believe, to 
the interruption of diplomatic relations between the 
United States and Mexico; but if, and when ratified, 
would, under the constitution, become the supreme law 
of the land and presumably paramount to the “Com- 
pact.” <enciiateaiigilindniaeeaianiianiatinin 

Studying the Constitution 

“The American Bar Association is 
of the highest praise for its work in endeavoring to 
‘revitalize the idea of the United States constitution 
in the heart of the public.” There is a need among 
all classes of citizens for a fresh inspiration from 
the constitution. The native-born American, whose 
forefathers fought Indians in Massachusetts, is as 
much in need of reassured faith in the constitution 
as the newly-arrived alien is in need of instruction 
in its fundamentals. Some of the wildest and most 
dangerous heresies of this day are fathered by 
Americans who can boast of pedigrees running back 
to Plymouth and Jamestown. It is these citizens, 
as well as immigrants, who are in need of ‘Ameri- 
canization.’ ”—IlVashington (D. C.) Post. 


deserving 





Minimum Wage Laws in States 

“The states of Wisconsin, California, Oregon, 
North Dakota and New York will continue to enforce 
their minimum wage laws for women and minors, 
Attorney General Herman Ekern of Wisconsin de- 
clares. In asserting that Wisconsin would continue to 
administer her minimum wage law as a valid statute 
under the State Industrial Commission, he said that the 
same course had been decided on by representatives of 
the other four states at a conference in New York last 
week. The United States Supreme Courts decision 
against the minimum wage law in the District of 
Columbia will not be permitted to affect similar laws 
in these states until they are ruled against specifically.” 
—Exch. 





REVIEW OF RECENT SUPREME COURT DECISIONS 


\linmum Wage Law of District of Columbia Held to Violate Due Process—Hindu Not Free 
White Person Within Meaning of Naturalization Act—Executor’s Right to Renew Copy- 
right—Dental Board’s Authority to Fix Standards for License Not Violative of Due 
Process—Eminent Domain and Just Compensation—What Is “Doing Business” 


by Foreign Corporation in State? 


Naval Officer’s Compensation for Trans- 


porting Gold. 





By Epcar Bronson TOLMAN 


Minimum Wage Law 

An act of Congress fixing a minimum wage for women 
and children employed in the District of Columbia violates 
the due process clause of the Fifth Amendment. 

Minimum Wage Board of the District of Columbia 
v. The Children’s Hospital of the District of Columbia, 
and Same v. Lyons, Adv. Ops. —, Sup. Ct. Rep. — 

This decision has attracted wide attention in the 
public press. In it the Supreme Court has held un- 
constitutional the Congressional Act of September 19. 
1918, establishing a board to fix standards of minimum 
wages for women and minors within the District of 
Columbia adequate “to supply the necessary cost of 
living. ; to maintain them in good health and 
to protect their morals.” The Act made it unlawful 
for an employer to employ any woman or child at a 
wage lower than the minimum fixed by the board after 
due investigation and hearing, and empowered the 
board to issue licenses in special cases authorizing em- 
ployments at lower rates. 

The question was presented in two cases, in one of 
vhich suit was brought by a corporation employing 
women in various capacities to work for wages lower 
than the standards fixed by the board. In the other 
case an adult woman employed by a hotel company at 
a wage lower than that permitted was plaintiff and 
appellee. She alleged that the conditions under which 
she worked were in all respects conducive to health and 
morality, that she was anxious to continue the work 
it the wage she was receiving, and that this wage was 
the best she could obtain for the work she was capable 
of performing. In both cases the remedy asked was 
that the board be enjoined from enforcing its orders, 
and in both the question of the constitutionality of the 
\ct was aptly raised. The Supreme Court of the Dis- 
trict denied the injunctions and dismissed the bills. 
Upon ap} veal. the Court of Appeals (on rehearing) held 
the Act unconstitutiogal and reversed the decrees. The 
cases were remanded, and decrees entered in accordance 
with the mandate were affirmed by the Sunreme Court, 
three Justices dissenting and Mr. Justice Brandeis tak- 
ing no part in the decision. 

Mr. Justice Sutherland delivered the opinion of 
the Court. The attitude in which the question was to 
be approached he stated as follows: 

The judicial duty of passing upon the coustitutionality 
of an act of Congress is one of great gravity and delicacy. 
The statute here in question has successfully borne the 
scrutiny of the legislative branch of the government, which, 
by enacting it, has affirmed its validity; and that determi- 
nation must be given great weight. This Court, by an un- 
broken line of decisions from Chief Justice Marshall to 
the present day, has steadily adhered to the rule that 
every possible presumption is in favor of the validity of 
an act of Congress until overcome beyond rational doubt, 
3ut if by clear and indubitable demonstration a statute be 
opposed to the Constitution we have no choice but to say 
so. The Constitution, by its own terms, is the supreme 


law of the land, emanating from the people, the repository 
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of ultimate sovereignty under our form of government. 
A congressional statute, on the other hand, is the act of 
an agency of this sovereign authority and if it conflict 
with the Constitution must fall; for that which is not su- 
preme must yield to that which is. To hold it invalid (if 
it be invalid) is a plain exercise of the judicial power— 
that power vested in courts to enable them to administer 
justice according to law. From the authority to ascertain 
and determine the law in a given case, there necessarily 
results, in case of conflict, the duty to declare and enforce 
the rule of the supreme law and reject that of an inferior 
act of legislation which, transcending the Constitution, is 
of no effect and binding on no one. This is not the exer- 
cise of a substantive power to review and nullify acts of 
Congress, for no such substantive power exists. It is 
simply a necessary concomitant of the power to hear and 
dispose of a case or controversy properly before the court, 
to the determination of which must be brought the test 
and measure of the law. 

After quoting from cases in which it had been 
made clear that freedom to enter into contracts, includ- 
ing contracts of employment, was within the protection 
of the due process clause of the Fifth Amendment, he 
said: 

There is, of course, no such thing as absolute freedom 
of contract. It is subject to a great variety of restraints. 
Sut freedom of contract is, nevertheless, the general rule 
and restraint the exception; and the exercise of legisla- 
tive authority to abridge it can be justified only by the 
existence of exceptional circumstances. Whether these 
circumstances exist in the present case constitutes the 
question to be answered. 

The learned Justice then reviewed cases in which 
such legislative restraint had been upheld. These he 
found to fall into four classes. The first three of these 
were: (1) Those dealing with statutes fixing rates and 
charges to be exacted by businesses impressed with a 
public interest (e. g., Munn v. Illinois); (2) statutes 
relating to contracts for the performance of public 
work; and (3) statutes prescribing the character, 
methods and time for pay. The fourth class, includ- 
ing statutes fixing hours of labor, was that chiefly 
relied upon by counsel for appellant, and to a review 
of these cases the learned Justice devoted several pages. 
He quoted at length from Lochner v. New York, 198 
U. S. 45, in which a statute restricting the employment 
of persons in bakeries to ten hours a day, was held 
invalid. In that case it was thought that the act could 
not be sustained as a health statute, and the learned 
Justice declared that its principles had never beeen dis- 
approved. Wilson v. New, 243 U. S. 332, and the 
Rent Cases were distinguished on the ground of the 
presence of a sudden emergency, or as regulations of 
businesses charged with a public interest. In distin- 
guishing Muller v. Oregon, 208 U. S. 412, and other 
cases sustaining statutes limiting the hours of labor 
for women, unusual effect was given to the ‘Nineteenth 
Amendment to weaken the ground on which those 
cases rest—the differences between men and women: 

It is pointed out that these consist in differences of 
physical structure, especially in respect of the maternal 
functions, and also in the fact that historically woman has 
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ilways been dependent upon man, who has established his 
control by superior physical strength. The cases of Riley 
Viller and Bosley follow in this respect the Muller case, 
But the ancient inequality of the sexes, otherwise than 
physical, as suggested in the Muller case (p. 421) has 
continued “with diminishing intensity.” In view of the 
great— not to say revolutionary changes which have 
iken place since th itterance, in the contractual, po- 
itical and civil status of women, culminating in the Nine- 
enth Amendment, it is not unreasonable to say that 
se differences have now come almost, if not quite, to 
vanishing point. 

He said further: 

If now, in the light furnished by the foregoing ex- 
eptions to the general rule forbidding legislative inter- 
ference with freedom of contract, we examine and analyze 
the statute in question, we shall see that it differs from 
them in every material respect. It is not a law dealing 
with any business charged wi a public interest or with 
public work, or to meet and tide over a temporary 
emergency. It has nothing t do with the character, 
methods or periods of wage payments. It does not pre- 
scribe hours of labor or conditions under which labor is 
to be done. It is not for the protection of persons under 
legal disability or for the prevention of fraud. It is simply 
and exclusively a price-fixing law, confined to adult 
women (for .we are not now considering the provisions 
relating to minors), who are legally as capable of con- 
tracting for themselves as men. It forbids two parties 
having lawful capacity—under penalties as to the employer 

to freely contract with one another in respect of the 
price for which one shall render service to the other in a 
purely private employment where both are willing, per- 
I gt 
l 


aps anxious, to agree, even though the consequence may 
e to oblige one to surrender a desirable engagement and 
the other to dispense with the services of a desirable em- 
ployee. The price fixed by the board need have no rela- 
tion to the capacity or earning power of the employee, the 
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buy food, he is morally entitled to obtain the worth of his 
money, but he is not entitled to more. If what he gets 
is worth what he pays he is not justified in demanding 
more simply because he needs more; and the shopkeeper, 

having dealt fairly and honestly in that transaction, is 
not concerned in any particular sense with the question 
of his customer’s necessities. Should a statute under- 
take to vest in a commission power to determine the quan- 
tity of food necessary for individual support and require 
the shopkeeper, if he sell to the individual at all, to fur- 
nish that quantity at not more than a fixed maximum, it 
would undoubtedly fall before the constitutional test. 
The fallacy of any argument in support of the validity of 
such a statute would be quickly exposed. The argument 
in support of that now being considered is equally fal- 
lacious, though the weakness of it may not be so plain. A 
statute requiring an employer to pay in money, to pay at 
prescribed and regular intervals, to pay the value of the 
services rendered, even to pay with fair relation to the 
extent of the benefit obtained from the services, would be 
understandable. But a statute which prescribes payment 
without regard to any of these things and solely with 
relation to ag ances apart from the contract of em- 
ployment, the business affected by it and the work done 
under it, is so clearly the product of a naked, arbitrary 
exercise of power that it cannot be allowed to stand under 
the Constitution of the United States. 


He pointed out that should the right to fix a mini- 
mum wage be sustained, then fixing a maximum wage 


—in the building trades, for example—tmight be like- 


wise justified. And in conclusion he declared: 

To sustain the individual freedom of action contem- 
plated by the Constitution, is not to strike down the com- 
mon good but to exalt it; for surely the good of soc iety as 
a whole cannot be better served than by the preservation 
against arbitrary restraint of the liberties of its constituent 
members. 

The Chief Justice, with whom concurred Mr. 


number of hours which may happen to constitute the day’s : . : . ° Pyar 
aD ; a) ne CS: - . Tre sce . 
work, the character of the place where the work ie to be Justice Sanford, delivered a dissenting opinion. He 
done. or the circumstances or surroundings of the em- declared that the right of legislatures to limit the hours 
ployment; and, while it has no other basis to support its of labor had been firmly established, and was of the 


validity than the assumed necessities of the employee, it opinion that the Lochner case had been inferentially 


takes no account of any independent resources she may 
have. It is based wholly on the opinions of the members 
of the board and their advisors—perhaps an average of 
their opinions, if they do not precisely agree—as to what 
will be necessary to provide a living for a woman, keep 
her in health and preserve her morals. It applies to any 
and every occupation in the District, without regard to its 
nature or the character of the work. 

Many other difficulties were found to lie in the 
statute. Its standard was too vague to permit of prac- 
tical application; the amount of pay required by one 
woman was not that needed by another; the relation 
between morals and wages he felt to be an individual 
question that did not permit of generalization. Fur- 
ther, the necessities of the employer, the extent of his 
bargaining power, and what he is to receive for the 
minimum amount he is compelled to pay, were thought 
to be disregarded by the statute. The learned Justice 
said: 

The ethical right of every worker, man or woman, to 

1 living wage may |! conceded One « e declared and 
important purposes of trade organization is to secure it. 
And with that principle and with every legitimate effort 
to realize it in fact, no one can quarrel; o the fallacy of 
the proposed metho f attaining it is that it assumes 
that every employ is bound at all events to furnish it. 
The moral requirement implicit in every contract of em- 
ployment, viz., that the amount to be paid and the service 
to be rendered sh ear to each other some relation of 
just equivalence, i ympletely ignored. The necessities 
of the employee are alone considered and these arise out- 
side of the employment, are the same when there is no 
employment, and as great in one occupation as in another. 
Certainly the employer by paying a fair equivalent for the 
service rendered, thought not sufficient to support the em- 
ployee, has neither caused nor contributed to her poverty. 
On the contrary, to the extent of what he pays he has 
relieved it. In principle, there can be no difference be- 
tween the case of 


f +} 


f selling labor and the case of selling 
goods. If one goes to the butcher, the baker or grocer to 


overruled by Bunting v. Oregon, 243 U.S. 426. He 
continued : 

However, the opinion herein does not overrule the 
Bunting case in express terms and therefore I assume 
that the conclusions in this case rests on the distinction 
between a minimum of wages and a maximum of hours 
in the limiting of liberty to contract. I regret to be at 
variance with the Court as to the substance of this dis- 
tinction. In absolute freedom of contract the one term is 
as important as the other, for both enter equally into the 
consideration given and received, a restriction as to one is 
not any greater in essence than the other, and is of the 
same kind. One is the multiplier and the other the 
multiplicand. 

If it be said that long hours of labor have a more 
direct effect upon the health of the employee than the low 
wage, there is every respectable authority from close 
observers, disclosed in the record and in the literature on 
the subject quoted at length in the briefs that they are 
equally harmful in this regard. Congress took this view 
and we can not say it was not warranted in so doing. 


The learned Chief Justice adduced Supreme Court 
decisions sustaining legislative limitations on the wage 
term in contracts of employment, and said further 


If I am right in thinking that the legislature can find 
as much support in experience for the view that a sweat- 
ing wage has as great and as direct a tendency to bring 
about an injury to the health and morals of workers, as 
for the view that long hours injure their health, then 
I respectfully submit that Muller vy. Oregon, 208 U. S. 412, 
controls this case. The law which was there sustained 
forbade the employment of any female in any mechanical 
cotablichment or factory or laundry for more than ten 
hours. This covered a pretty wide field in women’s work 
and it would not seem that any sound distinction be- 
tween ant -ase and this can be built up on the fact that 
the law before us applies to all occupations of women 
with power in the board to make certain exceptions. 


Mr. Justice Holmes also delivered a dissenting 
opinion. The following are excerpts from this opinion: 
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notwithstanding the deference due to the pre- 
vailing judgment of the Court, the power of Congress 
seems absolutely free from doubt. The end, to remove 
conditions leading to ill health, immorality aa the deterio- 
ration of the race, no one would deny to be within the 
scope of constitutional legislation. The means are means 
that have the approval of Congress, of many States, and 
of those governments from which we have learned our 
greatest lessons. When so many intelligent persons, who 
have studied the matter than any of us can, have 
thought that the means are effective and are worth the 
price, it seems to me impossible to deny that the belief 
reasonably may be held by reasonable men In the 
present instance the urged is 


To me, 


more 


only objection that can be 
found within the vague contours of the Fifth Amendment, 
prohibiting the depriving of any person of liberty or prop- 
erty without due process of law. To that I turn. 

The earlier decisions upon the same words in the 
Fourteenth Amendment began within our memory and 
went no farther than an unpretentious assertion of the 
liberty to follow the ordinary callings. Later that innocu- 
ous generality was expanded into the dogma, Liberty of 
Contract. Contract is not specially mentioned in the text 
that we have to construe. It is merely an example of 
doing what you want to do, embodied in the word liberty. 
But pretty much all law consists in forbidding men to do 
some things that they want to do, and contract is no more 
exempt from law than other acts. . 

I confess that I do not understand the principle on 
which the power to fix a minimum for the wages of 
women can be denied by those who admit the power to fix 
a maximum for their hours of work. I fully assent to the 
proposition that here as elsewhere the distinction of the 
law are distinctions of degree, but I perceive no difference 
in the kind or degree of interference with liberty, the 
only matter with which we have any concern, between the 
one case and the other. The bargain is equally affected 
whichever half you regulate. Muller v. Oregon, I take it, 
is as good law today as it was in 1908. It will need 
more than the Nineteenth Amendment to convince me that 
there are no differences between men and women, or that 
legislation cannot take those differences into account. 

This statute does not compel anybody to pay anything. 
It simply forbids employment at rates below those fixed 
as the minimum requirement of health and right living 
It is safe to assume that women will not be employed at 
even the lowest wages allowed unless they earn them, or 
unless the employer’s business can sustain the burden. 
In short, the law in its character and operation is like 
hundreds of so-called police laws that have been upheld. 

The case was argued by Mr. Felix Frankfurter 

for appellants, by Messrs. Challen B. Ellis and Wade 
H. Ellis for appellees, and by Mr. William L. Brewster 
in behalf of the States of New York, Cali- 
fornia, Kansas, Wisconsin Washington as amici 
curiae, 


Oregon, 
and 


Aliens—Naturalization 

A high caste Hindu is not subject to naturalization as 
a “free white person” within the meaning of the Natural- 
ization act. 

United States v. Bhi 
301, Sup. Ct. Rep. 338 

In Ozawa v. U. S., Adv. Ops. 11, Rep. 
65, reviewed in the December number of the Journal, 
the Supreme Court held a Japanese was not eligible 
to citizenship under Section 2169 of the Revised 
Statutes, because the words “free white person” in 
that section were meant to indicate only a person ot 
what is popularly known as the Caucasian race. But 
the Court, by Mr. Justice Sutherland, pointed out that 
this did not entirely dispose of the problem. He said 
arisen and will no doubt arise 
again in respect of the proper classification of individuals 
in border line cases The effect of the conclusion that 
the words “white means a Caucasian is not to 
establish a sharp line of demarcation between those whi 
are entitled and those who are not entitled to naturaliza- 
tion, but rather a zone of more or Ie lebatable ground 
inside of which, 


h those clearly 
eligible, and outside of which, upon 


gat Singh Thind, Adv. Ops. 


> 


Sup. 


Controversies have 


pers n” 


upon the one nd, are 
ther hand, are 


ineligible for citizenship. Individual cases 
must be determined as they arise 
this Court has called, in an 
New Orleans, 96 VU. S. 
judicial inclusion and 


those clearly 
falling within this zone 
from time to time by what 
other connection (Davidson v. 
97, 104), “the gradual process of 
exclusion.” 

The present case represents a step in this proces: 
of inclusion and exclusion. The appellee, a high caste 
Hindu of full Indian blood, born in the Punjab, wa 
granted a certificate of citizenship by the District Court 
tor the District of Oregon. The Government filed 
bill to cancel the certificate on the ground appellee was 
not a white person. The District Court dismissed the 
bill, on appeal the Circuit Court of Appeals for th 
Ninth Circuit certified the question of appellee’s eligi 
bility to the Supreme Court, and that Court answered 
the question in the negative. 

Mr. Justice Sutherland delivered the 
the Court. He held that while the words “white pet 
son” were to be treated as synonomous with “Cau 
casian,’ the meaning of “Caucasian” must be re 
stricted to the field covered by the word in popular 
understanding; its recent ethnological significance 
should not be read into the statute. It might be that 
Saxon, Scandinavian and Hindu had a common an- 
cestor in remote antiquity, but the question was to be 
decided by reference to the common understanding 
of the layman. Furthermore, he pointed out, 
tific men by no means were in agreement. 
ion concludes as follows: 


opinion of 


scien- 
The opin 


It does not seem necessary to pursue the matter of 
scientific classification further. We are unable to agree 
with the District Court, or with other lower Federal 
courts, in the conclusion that a native Hindu is eligible for 
naturalization under Section 2169. The words of familiar 
speech, which were used by the original framers of the 
law, were intended to include only the type of man whom 
they knew as white. The immigration of that day was 
almost exclusively from the British Isles and Northwest- 
ern Europe, whence they and their forbears had come. 
When they extended the privilege of American citizenship 
to “any alien being a free white person” it was these immi- 
grants—bone of their bone and flesh of their flesh—and 
their kind whom they must have had affirmatively in mind. 
The succeeding years brought immigrants from Eastern, 
Southern and Middle Europe, among them the Slavs and 
the dark-eyed, swarthy people of Alpine and Mediter- 
ranean stock, and these were received as unquestionably 
akin to those already here and readily amalgamated with 
them. It was the descendants of these, and other immi 
grants of like origin, who constituted the white population 
of the country when Section 3169, re-enacting the natural- 
ization test of 1790, was adopted; and, there is no reason 
to doubt, with like intent and meaning. 
What we now hold is that the word 
son” are words of common speech, to be 
accordance with the understanding of the common 
synonymous with the word “Caucasian” only as that word 
is popularly understood. As so understood and used, 
whatever may be the speculations of the ethnologist, it 
does not include the body of people to whom the appellee 
belongs. It is a matter of familiar observation and knowl- 
edge that the physical group characteristics of 
render them readily distinguishable from tl 
groups of persons in this country commonly recognized as 
white. The anees of English, French, German, Italian 
Scandinavian, and other European parentage quickly merg« 
into the mass of our population and lose ‘the distinctive 
hallmarks of their European origin. On the other hand, 
it cannot be doubted that the children born in this country 
of Hindu parents would retain indefinitely the clear evi- 
dence of their ancestry. It is very far from our thought 
to suggest the slightest question of racial superio! rity or 
nferiority What we suggest is merely racial 
and it is of such character and extent that the 
f our people instinctively recognize it and reject 
thought of assimilation 


The case Was argued by 
for the United States and by Mr. William R 
Bhagat Singh Thind 


“free white 
interp 


pe r- 
reted in 
man, 


difference, 
great body 
‘ 
Solicitor General Beck 
King for 
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Copyrights 
Although the author dies more than one year prior to 
the expiration of his copyright, his executor may obtain a 
renewal. 
Fox Film Corporation v. 
$02, Sup. Ct. Rep. 365. 
The Copyright Act provides at a copyri r 

The Copyright Act j les that a copyright may 

be renewed at the expiration of its term, and gives the 
right to obtain the renewal, if the author is dead, to his 
widow or children, and if they are dead, to his execu- 
tor or next of kin. The Act requires application for 
renewal to be made within one year prior to the date 
of expiration. Will Carlton, the author of “Over the 
Hills to the Poor House,” died in 1912. The copy- 
right expired in 1915. In that year, prior to its ex- 
piration, his executor applied for and obtained a re- 
newal to 1929. The right to dramatize the poem was 
then assigned to plaintiff, and to a bill in equity to 
restrain violations of this right, defendant made the 
argument that the right of renewal was a purely 
statutory right and created a new estate, that this 
estate came into being only one year before the date 
of expiration, that hence Carlton had nothing to be- 
queath, and that the executor was named in the Act 
only to provide for the event that the author should 
die within one year of the expiration without having 
applied for renewal. On this ground the District 
Court dismissed the bill, and the decree was affirmed 
by the Circuit Court of Appeals for the Second Cir- 
cuit. On writ of certiorari, the Supreme Court re- 
versed the decree. 

Mr. Justice Holmes delivered the opinion of the 

Court. He said in part: 

We see no sufficient reason for thus limiting the 
right of the executor. The section read as a whole would 
express to the ordinary reader a general intent to secure 
the continuance of the copyright after the author’s death 
and none the less so if the actual continuance was effected 
by creating a new estate. or if the beneficiaries in certain 
cases are pointed out. No one doubts that if Carlton had 
died leaving a widow, she could have applied as the ex- 
ecutor did, and executors are mentioned alongside of the 
widow with no suggestion in the statute that when ex- 
ecutors are the proper persons, if anyone, to make the 
claim, they cannot make it whenever a widow might have 
made it. The next of kin come after the executors. 
Surely they again have the same rights that the widow 
would have had. The limitation is derived from a theory 
that the statute cannot have intended the executor to take 
unless he took what the testator already had. We should 
not have derived that notion from the section, which 
seems to us to have the broad intent that we have ex- 
pressed, and the words specially applicable seem to us 
plainly to import that if there is no widow or child the 
executor may exercise the power that the testator might 
have exercised if he had been alive 

The case was argued by Mr. Alfred A. Wheat 
for petitioner (plaintiff below) and by Mr. Louis R. 
Beck for respondents 


Knowles, Adv. Ops. 


Dentists’ Licensing Act 

A statute giving a board of dental examiners authority 
to determine the standards with which applicants for li- 
censes must comply. does not confer arbitrary power upon 

the board so as to deny due process of law. 
Douglas v. Noble, Adv. Ops. 305, Sup. Ct. Rep. 303. 
Leon Noble brought suit in the District Court for 
the Western District of Washington against Malcolm 
Douglas, the prosecuting attorney of King County, 
Washington, to enjoin that officer from proceeding 
against him criminally for practicing dentistry with- 
out a license. The trial court agreed with Noble that 
the Washington statute requiring applicants for a 
license to pass an examination before being entitled to 


practice dentistry conferred arbitrary power upon the 
board of examiners and so violated the Fourteenth 
Amendment. Upon appeal to the Supreme Court the 
decree granting a permanent injunction was reversed. 

Mr. Justice Brandeis delivered the opinion of the 
Court. He stated Noble’s contention as follows: 

The argument is that, since the act does not state in 
terms what the scope and character of the examination 
shall be, arbitrary power is conferred upon the board to 
grant or withhold licenses. It is pointed out that the 
statute does not in terms direct that the examination shall 
relate to the appellants’ qualifications to practice dentistry ; 
that it does not prescribe the subjects upon which ap- 
plicants shall be examined, or whether proficiency shall 
be determined by knowledge of theory or by requiring 
applicants to demonstrate skill with the tools and materials 
of the profession; that it does not provide whether the ex- 
amination shall be oral or written, or what percentage of 
correct answers shall be required to pass the examination; 
and that it does not require the keeping of records of 
the proceedings which could be used for purposes of 
review. 

The learned Justice reviewed a decision of the 
Supreme Court of Washington in which the same con- 
tention was rejected by that court, and then said: 

Thus, the highest court of the State has construed this 
statute as not conferring arbitrary power upon the board 
in respect to the scope and character of the examination. 
The statute has been in force for thirty years. The cor- 
rectness of the views expressed in Jn re Thompson do not 
appear to have been questioned by that court since. Under 
such circumstances, we should, even in the absence of con- 
trolling decision, decline to give the statute a construc- 
tion which would render it void, unless compelled to do so 
by unequivocal language in the act. 


He said further: 

The statute provides that the examination shall be 
before a board of practicing dentists; that the applicant 
must be a graduate of a reputable dental school; and that 
he must be of good moral character. Thus, the general 
standard of fitness and the character and scope of the ex- 
amjnation are clearly indicated. Whether the applicant 
possesses the qualifications inherent in that standard is 
a question of fact. The decision of that fact in- 
volves ordinarily the determination of two subsidiary 
questions of fact. The first, what the knowledge and skill 
is which fits one to practice the profession. The second, 
whether the applicant possesses that knowledge and skill. 
The latter finding is necessarily an individual one. The 
former is ordinarily one of general application. Hence, 
it can be embodied in rules. The legislature itself may 
make this finding of the facts of general application, and 
by embodying it in the statute make it law. When it does 
so, the function of the examining board is limited to 
determining whether the applicant complies with the re- 
quirements so declared. But the legislature need not 
make this general finding. To determine the subjects of 
which one must have knowledge in order to be fit to prac- 
tice dentistry; the extent of knowledge in each subject; 
the degree of skill requisite; and the procedure to be fol- 
lowed in conducting the examination; these are matters 
appropriately committed to an administrative board (citing 
case). And a legislature may. consistently with the Federal 
Constitution, delegate to such board the function of de- 
termining these things, as well as the function of deter- 
mining whether the applicant complies with the detailed 
standard of fitness (citing case). 


The case was argued by Mr. Malcolm Douglas in 
propria persona, and by Mr. Cassius E. Gates for 
Noble. 


Eminent Domain.—Just Compensation, Interest 
The “just compensation” to be paid by the United 
States for land condemned under the Lever Act includes 
interest on the value at the date of taking. 


Seaboard Air Line Railway Co. v. United States, 
Adv. Ops. 391, Sup. Ct. Rep. 354. 

Section 10 of the Lever Act authorized the Presi- 
dent to requisition property for the public defense, and 
to fix the sum to be paid therefor. The section em- 
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powered an unsatisfied owner to collect seventy-five 
per cent of the amount fixed and to sue for such fur- 
ther amount as would make just compensation for the 
property taken. Acting under this section the federal 
government took possession of certain land and de- 
termined a recompense of $235.80. The owners sued 
for their just compensation and obtained a verdict of 
$6,000. The judgment entered on this verdict included 
interest from the date of taking at seven per cent (the 
statutory rate in South Carolina). The inclusion of 
this interest constituted the ground of error upon which 
the Government brought the case to the Circuit Court 
of Appeals for the Fourth Circuit. That court re- 
versed the judgment but on a writ of error to the 
Supreme Court the judgment was again reversed 
as to permit the owners to collect interest. 

Mr. Justice Butler delivered the opinion of the 

Court. An abridgement of his opinion follows: 
_ The rule is that, in the absence of a stipulation to pay 
interest or a statute allowing it, none can be recovered 
against the United States upon unpaid accounts or 
claims. . 

Section 10 of the Lever Act authorizes the taking of 
property for the public use on payment of just compen- 
sation. There is no provision in respect of interest. Just 
compensation is provided for by the Constitution and the 
right to it cannot be taken away by statute. Its ascertain- 
ment is a judicial function (citing case). 

The compensation to which the owner is entitled is the 
full and perfect equivalent of the property taken (citing 
case). It rests on equitable principles and it means sub- 
stantially that the owner shall be put in as good position 
pecuniarily as he would have been if his property had not 
been taken, 

The United States, in 
is entitled to no more than 
date of taking, to be paid 
tained. . . . 

The requirement that “just compensation” shall be 
paid is comprehensive and includes all elements and no 
specific command to include interest is necessary when 
interest or its equivalent is a part of such compensation. 
Where the United States condemns and takes possession 
of land before ascertaining or paying compensation, the 
owner is not limited to the value of the property at the 
time of the taking; he is entitled to such addition as will 
produce the full equivalent of that value paid con- 
temporaneously with the taking. Interest at a proper rate 
is a g measure by which to ascertain the amount so 
to be added. The legal rate of interest, as established by 
the South Carolina statute was applied in this case. This 
was a “palpably fair and reasonable method of perform- 
ing the indispensable condition to the exercise of the right 
of eminent domain, namely, of making ‘just compensation’ 


’ 


for the land as it stands, at the time of the taking.” 

The case was argued by Mr. Forney Johnston for 

the owners and by Special Assistant to the Attorney 
General Wheat for the United States. 


claims that the owner 
land, as of 
when ascer- 


effect, 
the value of the 
at a later time, 


Foreign Corporations.—What Is Doing 
Business 
The mere solicitation of new members by members of 
a mutual insurance company does not constitute doing 
business so as to subject the corporation to the jurisdic- 
tion of that state. 
Minnesota Commercial Men's 
Adv. Ops. 326, Sup. Ct. Rep. 293. 
Robert J. Benn was insured with a mutual in- 
surance company, organized under the laws of Minne- 
sota. On his death his executrix sued the Association 
in a Montana court for the sum due under its rules and 
recovered judgment. Service was had on the Secre- 
tary of State as authorized by a Montana statute in 
cases of corporations doing business within the state, 
where the officers cannot be found. To a suit on this 
judgment in a Minnesota court, the Association de- 


Association v. Benn, 


fended on the ground that it had not done business in 
Montana, and that hence the substituted service was 
of no effect and the judgment void. ‘The trial and 
Supreme Court of Minnesota held for plaintiff, but 
on writ of certiorari to the Supreme Court of the 
United States the judgment was reversed. 

Mr. Justice McReynolds delivered the opinion of 
the Court. He reviewed the facts: the Association 
had no office save in Minnesota; no agents were em- 
ployed outside the state; all losses were settled fron 
the home office. He continued: 

The circumstances chiefly relied on to show that peti- 
tioner was doing business in Montana are these: The 
insured was asked to send in his application, upon a form 
furnished by the Association, by Hartness, one of its 
members and a resident of Montana, who with other mem- 
bers had been requested to procure such applications. The 
form was filled and signed in Montana and then sent to 
Minneapolis with the requisite fee. It was accepted and 
certificate of membership mailed to the applicant. After 
customary notices from the Association, with which blank 
applications for new members were commonly enclosed, 
the insured sent dues and assessments from his home in 
Montana to Minneapolis by mail and received receipts—all 
according to the usual method. Other members of the 
Association resided at Kalispel. The Association reserved 
the right to investigate all claims for sickness, accident or 
death. 

After citing 

We think it cannot be 
doing business in Montana 
members, without authority 


cases, he said: 
said that the Association was 
merely because one or more 
to obligate it, solicited new 
members. That is not enough “to warrant the inference 
that the corporation has subjected itself to the local juris- 
diction, and is by its duly authorized officers or agents 
present within the State or district where service is at- 
temped.” People’s Tobacco Co. v. American Tobacco Co., 
supra, 87. 
It also seems sufficiently clear (from certain 
that an insurance corporatio n is not doing business within 
a State merely because it insures lives of persons living 
therein, mails notices addressed to beneficiaries at their 
homes and pays losses by checks from its home office. 
The case was argued by Messrs. David I. Simpson 
and A. V. Rieke for the Association and by Mr. A. A 
Tenner for the representative of the assured. 


cases) 


Foreign Corporations—What Is Doing 
Business 

The conduct of varied financial transactions by means 
of agent banks does not render a foreign banking corpora- 
tion subject to the jurisdiction of the state. 

The Bank of gt v. Whitney Central Na- 

tional Bank, Adv. Ops. 320, Sup. Ct. Rep. 311. 

The Whitney ( ‘entral National Bank with its office 
in New Orleans, was sued in the District Court for 
the Southern District of New York and service of 
process was made on its president while temporarily 
in New York. Defendant moved to set aside the serv- 
ice, the motion was granted, and on writ of error to 
the Supreme Court the judgment was affirmed. 

Mr. Justice Brandeis delivered the opinion of the 
Court. The contention was that the Whitney Central 
was doing business in New York because of its rela- 
tions with six correspondent banks in that state. In 
these the Whitney Central maintained active accounts 
and their business relations with it included the pay 
ment of drafts in New York against letters of credit 
issued by the Whitney Central in New Orleans, the 
receipt in New York of securities of the Whitney 
Central. and the receipt and payment of moneys in 
New York on behalf of the Whitney Central. The 
learned Justice’ said: 

The Whitney Central had what would popularly be 
called a large New York business. The transactions were 
varied, important and extensive. But it had no place of 
business in New York. None of its officers or emy{ vloyees 
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was resident there. Nor was this New York business at- 
tended to by any one of its officers or employees resident 
elsewhere. Its regular New York business was transacted 
for it by its correspendents—the six independent New 
York banks. They, not the Whitney Central, were doing 
its business in New York. In this respect their relation- 
ship is comparable to that of a factor acting for an absent 
principal. The jurisdiction taken of foreign corporations, 
in the absence of statutory requirements or express con- 
sent, does not rest upon a fiction of constructive presence, 
like qui facit per alium facit per se. It flows trom the 
fact that the corporation itself does business in the State 
or district in such a manner and to such an extent that its 
actual presence there is established. That the defendant 
was not in New York and hence, was not found within 
the district is clear 
The case was argued by Mr. Henry Root Stern 
for the plaintiff bank and by Messrs. Martin Conboy 
and J. Blanc Monroe for the Whitney Central. 


Foreign Corporations.—What Is Doing 
Business 

The occasional purchase by a foreign corporation of 
goods to be resold in its home state does not render the 
corporation subject to the jurisdiction of the foreign state. 

Rosenberg Bros. & Co. v. Curtis Brown Co. Adv. 
Ops. 198, Sup. Ct Rep 170. 

Curtis Brown Company, an -Oklahoma corpora- 
tion, was sued in New York. Service was had on 
defendant’s president while temporarily in that state. 
Motion to quash the summons was granted by the 
District Court for the Western District of New York, 
to which the case was removed, on the ground that 
Curtis Brown Company was not doing business in 
New York. On writ of error to the Supreme Court 


the judgment was affirmed. 
Mr. Justice Brandeis delivered the opinion of the 


Court. He said: 

The Curtis Brown Company is a small retail dealer 
in men’s clothing and furnishings at Tulsa, Oklahoma. 
_ . . Its only connection with New York appears to 
have been the purchase there from time to time of a large 
part of the merchandise to be sold at its store in Tulsa. 
The purchases were made, sometimes by correspondence, 
sometimes through visits to New York of one of its of- 
ficers. Whether, at the time its president was served with 
process, he was in New York on business or for pleasure ; 
whether he was then authorized to transact any business 
there, and to what extent he did transact business while 
there, are questions on which much evidence was intro- 
duced: and some of it is conflicting. But the issues so 
raised are not of legal significance. The only business 
alleged to have been transacted by the company in New 
York. either then or theretofore, related to such purchases 
of goods by officers of a foreign corporation. Visits on 
such business, even if occurring at regular intervals, would 
not warrant the inference that the corporation was present 
within the jurisdiction of the State. 

The case was argued by Mr. George H. Harris 

for plaintiff, and by Mr. Jacob H. Corn for Curtis 


Brown Company. 


United States Grain Corporation.—Navy 
Regulations 
Property of the United States Grain Corporation is in 
effect property of the United States, and for its transporta- 
tion U. S. naval officers are not entitled to make a charge. 

U. S. Grain Corporation v. Phillips, Adv. Ops. 
342, Sup. Ct. Rep. 283. 

Article 1510 of the Navy Regulations provides 
that when gold is placed on board ships of the United 
States navy the commanding officer shall be responsible 
for it, and that in such case the shipper shall pay a cer- 
tain percentage of its value. Two-thirds of this per- 


centage goes to the commander of the ship, or one- 
half if the commander in chief declares in writing 
his intention to share the responsibility—and the per- 
centage. 

The United States Grain Corporation was or- 
ganized under the war powers to enable the Food 
Administration to buy and sell grain. Although in 
form a private corporation, substantially all its shares 
were owned by the United States. Pursuant to cer- 
tain federal statutes and executive orders, the Grain 
Corporation became an agency of the American Relief 
Administration. It contracted to sell certain wheat 
to Bulgaria, and in August, 1919, Bulgaria forwarded 
five millions gold in payment, to be shipped to this 
country by the United States navy. At the request 
of the ranking officer, the Secretary of the Navy 
cabled that it would suspend the provisions of Ar- 
ticle 1510. Wallace B. Phillips was commanding 
officer of the destroyer Laub, and he was ordered by 
his senior in rank to carry this gold to New York. 
On being shown the Secretary's cable, Phillips sent a 
written statement that he could not accept the release 
and that he took full responsibility for the gold. 
Admiral Bristol notified Phillips that he assumed joint 
responsibility. Upon safe delivery of the gold, Phillips 
brought suit for one per centum of the value of the 
gold. The District Court directed a verdict for the 
Grain Corporation, the judgment was reversed by the 
Circuit Court of Appeals for the Second Circuit, and 
on further appeal, was again reversed by the Supreme 
Court. 


Mr. Justice Holmes delivered the opinion of the 
Court. Referring to certain preliminary objections he 
said: 


But these questions are immaterial in our view. We 
gather that the Admiral and the Captain meant to try a 
fall with the Secretary, on the supposed authority of the 
law. r 


The plaintiff's position at the time probably was the 
same that he takes now and that prevailed with the Circuit 
Court of Appeals. He took the order of the Secretary 
according to its face as an attempt to suspend the Regula- 
tion and thought that it was invalid without the actual 
approval of the President. It is suggested also that it was 
an unauthorized diminution of the plaintiff's compensation 
as established by the law (citing case). But in our opinion 
the view taken by the District Judge was more accurate. 
The plaintiff did not stand as a private person making a 
private contract with a business corporation. He was an 
officer of the United States charged with duties as such. 
In substance the gold was the property of the United 
States. . When as here the question is whether the 
property was clothed with such a public interest that the 
transportation of it no more could be charged for by a 
public officer than the carrying of a gun, we must look 
not at the legal title only but at the facts beneath the 
forms. The facts we have indicated in stating the case. 
The very existence of the corporation was created to carry 
on activities required by the war. Its property was held 
for that and no other end. It was admitted at the argu- 
ment, and of course could not be denied, that if the United 
States had beeen the legal owner of the gold the plaintiff 
would have been acting only in the course of his duty in 
carrying it. We are of opinion that the same thing is true 
here. The order of the Secretary embodied no suspension 
of the Regulation but only a recognition of the fact that 
this was not a service for yhich the plaintiff was entitled 
to charge. His acceptance of the characterization of his 
act by the cable that he answered did not change the legal 
effect. It simply accepted a wrong reason for a right 
result. 

The case was argued by Mr. Garrard Glenn for 
the Grain Corporation and by Mr. Harold N. White- 
house for Phillips. 





PROBLEMS OF PROFESSIONAL ETHICS 


SSUMING as we may assume that at least nine- 


teen out of twenty state judges are elected or 
re-elected—not appointed—to the bench, the bar 
and the bench should read with care canon 29 of the 
proposed code of judicial ethics; and should particu- 


larly note the words which we have printed in italics. 


29. Partisan Politics 

While entitled to entertain his personal views of po- 
litical questions, and while not required to surrender his 
rights or opinions as a citizen, it is inevitable that suspi- 
cion of being warped by political bias will attach to a 
judge who becomes the actve promoter of the interests of 
one political party against another. A judge should avoid 
making political speeches, contributions to party funds, the 
public endorsement of candidates for political office or 
participating wm party conventions. 

Sometimes these contributions are divided into 
two instalments. They bear.a strong family resem- 
blance to “political assessments.” They may consist 
(1) in advancing funds for the purpose of procuring 
a nomination or re-nomination to the bench; (2)—in 
case (1) is well invested—a further payment of money 
to enable the political party, and incidentally the con- 
tributing judicial nominee, to win. Of course, the 
second assessment is not imposed on any but nominees 
of the party. 

Another method of collecting campaign funds 
from judicial candidates is familiar. Where nomina- 
tions are made by party conventions a sum is fre- 
quently fixed as representing, in the judgment of the 
party bosses, the quota which the judicial nominees 
should severally be required to pay into the campaign 
fund. If there is a fair chance of election, this quota 
may be fixed at 5% of the total salary to be received 
by the judge if elected; e. g. suppose the salary is 
$10,000 a year, and the term is five years. Then if 
a nominee has a reasonable chance of being elected, 
he might expect, as a prerequisite to his nomination, 
to be called upon to contribute 5% of $50,000, that is 
$2,500, to the campaign fund of his party. Such con- 
tribution would not relieve him from demands or re- 
quests for further contributions during his five year 
term of office; but he might expect that the amounts 
called for would not in any one instance be reckoned 
upon a basis of 5% of his entire five years’ salary. 
They would ordinarily be much less than this; and 
may in some degree depend upon how urgent the need 
for funds is in any given election. 

To meet a situation like this, if indeed the situa- 
tion is to be squarely met, a provision in a code of 
judicial ethics that a judge should “avoid contributions 
to party funds” seems wholly and ludicrously inade- 
quate. 

Of course the situation might be met by a provi- 
sion in a code of ethics, or in a statute, absolutely 
prohibiting judges or candidates for the bench from 
contributing to campaign funds. The practice, how- 
ever, seems so thoroughly established that it is to be 
feared that such a provision if inserted merely in a 
code, and not in a statute, would simply operate to 
exclude from nomination those candidates who were 
unwilling to violate the code; and would thereby re- 
strict the field of choice to candidates who were will- 
ing to come forward with campaign funds, code or no 
code. Another solution might be to recognize the 
practice of judicial candidates’ contributing to cam- 
paign funds, but to regulate it after the analogy of 
corrupt practices acts; and to restrict the amount a 
judicial candidate may contribute for his own election. 
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Let us suppose now that canon 29 is adopted as 
it stands. Two queries then arise: First, does any 
one think it will be observed? and second, does any 
one think anything will be done about the matter 
should it not be observed? 

Further, if these queries be answered “No”—then 
why has the committee on the code included this canon 
—or at least that part of it admonishing judges to 
“avoid” contributions to party funds? 

Without attempting to settle so delicate a ques- 
tion is it not permissible for the bar or for any lawyer 
to suggest that if the judges are going to adopt a code 
they should express in unmistakable terms the stand- 
ards of the bench touching political contributions by 
candidates for the bench or incumbents of the bench 
seeking re-election. If there is any office which should 
seek the man, and should be free from wire-pulling 
and political assessments, and other similar forms of 
moulding of public opinion and obtaining votes, it is 
the office of judge; and a code of judicial ethics 
should leave no doubt as to the stand which judges 
as a body take with reference to contributions which 
judicial candidates may be required to make to the 
funds of their party; or may be permitted to make in 
promoting their own election. 

In communities in which lawyers have a well-knit 
professional organization, of sufficient numbers to com- 
mand respect, and of sufficient means effectively to 
back the judicial candidates of their choice, the 
problem of choosing and electing judges should be 
much simplified. Lawyers are naturally and inevitably 
concerned with the selection of honest and competent 
judges; and as a body they are liberal, in proportion 
to their means, in devoting a full measure of time, 
money and effort to the election of fit men to the 
bench. Heretofore it seems to have happened that 
they became active, at least in some localities, only 
when confronted with the menace of the election of 
conspicuously unfit candidates. Then they bestir 
themselves. But can they be induced to make it their 
business, as a body, at every election to promote, with 
all the means at their command, and in all honorable 
ways, the election of those whom they deem best fitted 
for the bench? Will they make it a regular practice 
to contribute to campaign funds a sum at least equal 
to the assessment on the candidates of their choice, 
with the understanding that this should absolve their 
candidates from such contributions? Thus the un- 
seemly spectacle of candidates scrambling about to get 
and pay over the necessary funds for their own elec- 
tion might be avoided. Though for the most part, the 
pecuniary obligations of candidates, incurred by rea- 
son of election expenses, or contributions to party 
funds, are not generally known, still enough come 
to light now and again to indicate the probability that 
many judges are embarrassed by such obligations. It 
is to be hoped that the time will come when a judge 
is pecuniarily beholden to no one for his election. 

The foregoing is, of course, unsuitable for inser- 
tion in a code. If however the judges can be per- 
suaded to adopt a code which will unqualifiedly pro- 
hibit “political contributions” and will help do away 
with political assessments upon judicial candidates— 
then it behooves lawyers to come forward in full pro- 
fessional strength and with their means and resources 
to replace for worthy candidates of their choice all 
petty political drafts and assessments. 

RusseELL WHITMAN. 





THE TAXATION OF GIFTS AS INCOME 





Statement of Three Methods of Taxing Gifts as Income Which Are Employed at Present 
And Consideration of Problem of Which, If Any, of These Are Constitutional Under 
Sixteenth Amendment As Construed by Courts 





By Lucy B. WINsor 


HE problem of taxing gifts under an income 

tax has become of increasing importance be- 

cause the methods used in our laws have made 
possible a great deal of tax evasion for those who 
give with discretion. Both the federal and state 
laws proceed upon the assumption that the gifts 
themselves are capital and that, therefore, only the 
subsequent realized appreciation in their value is 
taxable. Going on this assumption, lawmakers 
have been faced with two problems ;—the determi- 
nation of the point in time from which the increase 
in value shall be computed, and the question 
whether the gain realized from the subsequent sale 
of the gift shall be taxed to the donor or to the 
donee. 

The method which has been most widely used 
is that of taxing the donee at the time of selling the 
gift on its increase in value over that at the time 
when he acquired it. Gifts were taxed in this way 
under the Federal Income Tax Law until 1921, and 
at present are so taxed under several state laws, 
notably the laws of Delaware’, New York?*, North 
Carolina’, North Dakota‘*, Virginia’, Wisconsin’, 
and in the case of gifts of intangible personal prop- 
erty, Massachusetts’. It was this method which 
led to serious evasion of taxes. For example, it 
has been noted in New York that 

. aman who buys a block of securities for 
$500, 000 and holds them until they are worth $1,000,000, 
sometimes does not sell them himself because he would 
have to account for the profit of $500,000. Instead he 
gives the securites to his wife who then immediately 
sells them, but she need account for no profit because, 
in measuring her gain, she measures merely from the 
value of the securities when she received them.’ 

There are at least two other ways by which 
taxes may be evaded through judicious giving, but 
these have to be more carefully disguised in order 
to prevent detection. First there is the purely fake 
or wash gift:—A has property which has increased 
materially in value and he gives it to B, whereupon 
B gives it back to him. Then if A sells it, he has 
only to compute the appreciation in value from the 
time that B gave it back. But if these operations 
follow each other closely the gifts may not be re- 
garded as bona fide transactions. The opinion is 
quite generally held that the philanthropically in- 
clined employ a somewhat more subtle method. The 
argument, which seems somewhat flimsy since the 
tax evader necessarily gives up the whole amount 


1. Delaware, Laws of 1917, Ch. 26. 

2. State of New York, Report of the Special Joint Committee on 
Taxation and Retrenchment, 1922, p. 76. 

3. North Carolina, Public Laws 1921, Ch. 34 

4. North Dakota. Laws of 1919, Ch. 60. 

5. Virginia. Circular to Commissioners of the Revenue, Issued by 
the Auditor of Public Accounts, May 1, 1922, p. 382. 

6. Wisconsin, Statutes 1921, Ch. 71 

7. General Laws of the Commonwealth of Massachusetts, Ch. 62. 

Note.—In those cases where the state laws refer to the ascertain- 
ment of gain or loss on the sale of pro perty without referring specifi- 
ale to gifts. the writer has verified the above information by corre- 
spondence with the tax departments. 

8. State of New York, Report of the Special Joint Committee on 
Taxation and Retrenchment, 1922, p. 76 


of the gift in his efforts at evasion, runs as follows 
Suppose that C desires to aid his Alma Mater and 
perpetuate his name by a substantial gift. Of 
course he does definitely part with the value of the 
gift, but it is presumed that he gets a return in 
satisfaction from that act which makes it worth 
his while—and also he can deduct its full value 
from his taxable income if it does not exceed 15% 
of it. But if he gives wisely he may gain another 
advantage. If he gives securities which have dou- 
bled in value since he acquired them he will be 
spared the tax which he would have had to pay had 
he realized on them by sale. Later he may dis- 
cover that his Alma Mater would prefer to invest 
the amount of his gift in some other form than 
these particular securities. Then he may buy them 
back, or he may buy others like them from another 
source, and at any time thereafter when he chooses 
to realize upon them by sale he will be able to com- 
pute the increase in their value from the time of 
his most recent acquisition of them. 

These examples show that taxing the donee 
on no more than the increase in value of the prop- 
erty over the time when he acquired it leads to 
unsatisfactory results, For that reason, the Fed- 
eral Income Tax Law of 1921 changed the method 
of taxing gifts. The new law continues to tax the 
donee but provides that in the case of the sale of 
property acquired by gift after December 31, 1920, 
the profit to the donee shall be figured on the same 
basis as thotgh the sale were made by the donor, 

e., that the tax shall be on the increase in value 
of the property over the time when it was acquired 
by the donor. The new South Carolina Income 
Tax Law’ follows the federal law in this respect as 
in most others. 

This does away with the type of evasion which 
has been described but it leads to considerable ad- 
ministrative difficulty in determining the value of 
the property at the time when the donor acquired 
it. For this reason the New York State Joint Com- 
mittee on Taxation and Retrenchment of 1922 re- 
jected the federal plan and recommended that 

the donor be compelled to account for the appre- 

ciation in the value of the property given away at 
the time the gift is made.” 

In such a case the tax would be levied on the 
donor at the time of disposing of the gift on the 
excess of the then value of the gift over the price 
w which he paid for it." 

“a South Carolina, Laws of 1922, No. 

10. State of New York, Report of the Special Joint Committee on 
Taxation and Retrenchment, 1922, p. 77. 

1 This would be the case of the property had been ac uired by 
the donor after the passage of the income tax act. If it tad been 
acquired before that time, the method followed might be that used 
under the federal statutes as interpreted by the courts. Under those 
interpretations, if the property concerned was acquired before March 1, 
1913 (the date of passage of the act), the value taken as a basis for 
computing gain is that of March 1, 1913, unless that value is less than 
the purchase price, in which case the latter is taken. The result 
is that “there is income only to the extent of the actual profit on each 
sale, and such profit is taxed only to the extent that it represents gain 


accrued since 1913." Thomas Reed Powell, Political Science Quarterly, 
vol. 36, p. 479, note. 
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An administrative ruling promulgated under 
the present New York law had provided for this 
type of taxation, but this ruling was contested, and 
in May 1921 it was decided by the Appellate Divi- 
sion that the New York Income Tax Law did not 
justify such an interpretation.’* These cases did 
not decide, however, that such taxation of the donor 
was unconstitutional; they declared simply that 

unless the true spirit of the statute makes such a gift 
taxable, the regulations of the Comptroller are ineffec- 
tual to bring about such a result.” 

The adoption of the recommendation of the 
Joint Committee, then, would require a change in 
the law, the constitutionality of which might then 
be tested. 

The problem to be considered here is ;—which, 
if any, of these three methods of taxing gifts as in- 
come are constitutional under the Sixteenth 
Amendment as it has been construed by the courts? 
The ultimate solution of this problem will estab- 
lish a rule only in so far as the federal government 
is concerned. The states will not necessarily fol- 
low the interpretation of taxable income which de- 
cisions under the Sixteenth Amendment require of 
the federal government. There is a tendency, how- 
over, in several states to follow the federal prac- 
tice quite closely, and any state would probably 
hesitate before taxing as income something which 
did not accord with income as defined by the United 
States Supreme Court. The methods may well be 
reviewed then in the light of the Sixteenth Amend- 
ment whether they are employed by the federal or 
the state governments. 


Since the taxation of the donor when he gives 


the gift is the product of the most recent thought on 
the subject of taxing gifts under an income tax, it 


may well be considered first. In Eisner v. Ma- 
comber™, the court defined income as 
the gain derived from capital, from labor or from both 
combined, provided it be understood to include profit 
gained through the sale or conversion of capital as- 
sets.” 

As the definition has been interpreted, he who 
shall be considered the recipient of income from 
capital must realize something which is separate 
from his capital— 

something of exchangeable value proceeding from the 
property, severed from the capital however invested or 
employed, and coming in, being “derived” that is, received 
or drawn by the recipient (the taxpayer) for his separate 
use, benefit and disposal.” 
When a man sells a piece of property, the increase 
of his selling price over his buying price is consid- 
ered a realization; but if he holds it, the fact that 
it has appreciated in value is not considered a sep- 
aration or realization, and he is not taxed on it. 

The question, then, is whether the donor real- 
ized anything for his separate use by giving the 
gift. In other words, can the increase in value of 
the gift over the time when it was obtained by the 
donor be treated as a realization to the donor sim- 
ply because he gives the whole thing away? Ob- 
viously the donor, after he has parted with the gift 
has none of it left. He is infinitely farther from a 
realization than is the man who is holding his ap- 
preciated property, but who is held to have realized 
nothing until it is separated by sale. The latter at 
Brewster v. 


Wilson v. Wendell (1921), 188 N. Y. Supp. 273; 


12. 

Wendell (1921), 188 N. Y. Supp. 510. 
18. Wilson v. Wendell, note 12 supra, p. 
14. Eisner v. Macomber (1920), 252 U. S. 189. 
15. Ibid, at p. 207. 
16. Ibid, at p. 207. 


ore 


least has the appreciation in his possession even 
though he has not separately realized it. The 
donor, however, has nothing, and the difficulties oi 
so interpreting nothing as to make it fit the court’s 
definition of taxable income seem insurmountable 
The argument thus far assumes that if the 
donor is to be taxed, the tax will be levied after he 
has lost title to the gift, and it has been demon- 
strated that he cannot then be considered to have 
realized any income. The only other time at which 
the tax could logically be imposed would be at the 
last moment before he gave the gift. At that 
point he might be considered as having taken the 
gift from among his possessions, and as regarding 
it as composed of two parts, one equal to its origi- 
nal value, and the other equal to the enhancement 
of value, which if separately realized by him would 
be income. A court can be imagined which would 
see a realization in this act. It might be regarded 
as a conversion of capital assets—a conversion from 
their previous form into that which was about to 
be given away. By so converting his capital as- 
sets, the donor might be said to be separately real- 
izing their increased value as income. For the 
line between mere enhancement, and enhancement 
realized by conversion is shadowy, and a case lying 
between the two might be placed un either side 
with equal reason. But this conversion which has 
been mentioned is nothing but an assumed mental 
process on the part of the donor. If a donor went 
through a different sort of a process, if, for example, 
he made the gift without even noticing that it had 
appreciated in value, this constitutional basis for, 
taxing him would not exist. The only conversion 
which is common to all donors is that involved in 
the giving of the gift. Assuming a bona fide gift, 
such a conversion is a conversion into nothing, or 
at best into the increased good will of the donee. 
The evaluation of this good will raises practical 
difficulties so great as to render consideration of it 
as taxable income a rather futile mental exercise. 


II 


Since, -then, it is improbable that the courts 
would find it constitutional to tax the outgo of the 
donor as income, the problem of taxing the donee 
becomes of great significance. If one continues on 
the assumption that gifts are capital to the donee, 
these methods will have to be tested in the light 
of the cases on the sale of capital assets.*7 These 
cases held that realize profit on the sale of corpo- 
rate stock or other assets is income, even though 
the profit-getter is not a trader. Thus, when a man 
sells a piece of property for a price which is higher 
than the market value of the property at the time 
he acquired it, he is subject to a tax on the increase. 
As that is just what occurs when a donee is taxed 
on the appreciation in value of a gift he is selling 
over its value at time of acquisition, such taxation 
is obviously constitutional. Under the federal law, 
when property is sold which has been acquired after 
March 1, 1913, the increase in value is computed as 
the increase over the price which the seller origi- 
nally paid for it."* In the case of property acquired 
by gift, a literal interpretation of the law would 
allow the taxation of the entire gift as income, the 
17. Merchants’ Loan and Trust Co. v. Smietanka (1921) 255 U. S 
Eldorado Coal and Mining Co. v. Mager (1921) 255 U. S. 4 
sdrich v. Edwards (1921) 255 U. S. 527; Walsh v. Brewster (1921) 

J. S. 536, 

See note 11 supra. 
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essence of a gift being that nothing was paid for it. 
Such an interpretation has not been made, and the 
constitutionality of treating the whole guilt as in- 
come to the donee may be treated more satisfac- 
torily in connection with the third method of taxing 
gilts. 

lil 

The constitutionality of the other method of 
taxing the donee, that 1s, on the appreciation in 
value at the time he sells the gift over its value 
when acquired by the donor is open to some doubt. 
lf the acquisition of the gift is to be considered as 
an exclusively capital transaction, its then value 
would obviously not be taxable under an income 
tax. If the donee sold it, and a tax was imposed on 
an amount greater than the increase in value over 
that at the time he acquired it, the tax would be in 
part on the capital value of the property, and the 
donee’s original capital would be impaired in pay- 
ing the tax. This presupposes that the gift is capi- 
tal to the donee at the time of acquisition. 

But is a gift capital to the donee? The gen- 
erally accepted distinction between capital and in- 
come is that capital is a fund and income a flow. 
An economic good may be capital at one time and 
income at another, capital to one man and income 
to another. Thus, gasoline in the tanks of the 
Standard Oil Company is a part of their fund of 
capital, but some ot the same gallons would be part 
of the flow of income to the employee if gasoline 
to run his automobile were paid to him as a part of 
his wages. The fact that a gift is a part of the 
donor’s capital does not mean that it has an un- 
alterable capital nature and must be capital to 
everyone, If it were paid to the donee as wages or 
as interest, there would be no question that it would 
be income to him. Is it not, then, just as much 
income when it is received by him as a gift? The 
only distinction is that wages and interest usually 
occur with some regularity while gifts are spas- 
modic. But, regular or spasmodic, they are all ob- 
viously a part of his flow of income rather than of 
his fund of capital at the time when they come in. 
The fact that either or both may be converted later 
and added to his capital fund is immaterial. 

That the idea that the whole of a gift way be 
regarded as income to the donee is neither new nor 
unusual is indicated by the wording of various laws. 
As stated at the beginning of this paper, the in- 
come tax laws proceed upon the assumption that 
the gifts themselves are capital. By this is meant 
that the taxes are levied only on certain increases 
in value as though they were increases in value of 
capital, and as though only the increase constituted 
income. However, the wording of the laws shows 
either that the lawmakers themselves did not re- 
gard gifts as income but feared that others might, 
or that they did regard them as income but did not 
see fit to tax them as such in their entirety. The 
first attitude is shown in the federal and New York 
laws. The federal law reads,— 
the term “gross income” does not in- 

the value of property acquired by gift 


clude 
w 


The second attitude is evidenced by such laws as 
that of Delaware which reads,— 
The following income shall be exempt from in- 
come tax:. . . the value of property acquired by 
gift. _ 


19. Federal Income Tax Act 1921, Sec. 218, (b), (8). 
20. Delaware, Laws of 1919, Ch. 30, Sec. 247, (a). 


Here, obviously, gifts are regarded as income even 
although they are exempt from taxation as such. 

The problem assumes a different aspect when 
it is recognized that the whole gift is income to the 
donee when he receives it. 1t follows from this that 
the whole giit could be taxed constitutionally as 
income at that time. Congress and the various 
state legislatures have not seen fit to do this, and 
there is no reason why everything which is legally 
and economically recognized as income must be 
taxed. Does the fact that Congress does not tax 
the gift at the time when it is obviously income 
mean that from that time on, the taxation of any 
greater amount than its subsequent increase in 
value is unconstitutional? When it once becomes 
a part of the property of the donee it probably be- 
comes a part of his capital, But increases in its 
value are also capital until they are realized by 
sale, 

The general acceptance of the belief that the 
same property may be first capital and then income 
is illustrated in present income tax procedure and 
has not been disapproved by the courts. For ex- 
ample, if a man sold a house which he had acquired 
by purchase, he would be taxed under the federal 
law on the appreciation in value over the purchase 
price if he bought it after March 1, 1913, or over its 
market value at that time if he had bought it before 
at a price lower than its 1913 value.** In any case 
his capital as of the date of purchase or of 1913 
would be untouched, but that increase in value on 
which he would be taxed was not always income as 
that term is defined by the courts. As iong as he 
kept his house, its increased value would not be re- 
garded as taxable income because nothing separate 
would have been realized by him. Until the act of 
sale has converted it into income, it would be re- 
garded as a part of his capital fund. In like man- 
ner a gift, which was originally a part of a man’s 
income, may pass through a stage of being capital 
but upon being sold may again become income. 
The gift was income to the donee at the moment of 
acquisition, as long as he held it, it may have been 
a part of his fund of capital. But the act of sale 
separated it from his capital, the return represented 
an increase of its whole value over his capital at the 
time of acquisition, or over its cost to him. If it 
seemed wise, the entire sale price could be taxed 
to the donee at the time of sale in the same way 
as the entire value of the gift could have been taxed 
to him at the time of acquisition. Since, then, the 
whole of it might be taxed, surely any portion of 
it that appears desirable may be taxed with equal 
right. The portion under discussion, that is the 
difference between the price received by the donee 
and that originally paid by the donor is certainly 
all income even although it does not represent the 
entire income received by the donee at that time. 

Lucy B. WInsor. 





Prize for International Law Essay 

“Yale has established the Cherini prize, to be 
awarded for the best essay on International Law by a 
student studying International Law or Conflict of 
Laws. The fund of $1,000, establishing the prize, 
was given by Ambrose Cherini, of California, for 
many years vice consul for Russia. He was graduated 
in the Yale Law School in 1902.”—Ex. 


21. See note 11 supra. 
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AN UNFOUNDED ASPERSION 

There is no better assurance of an hon- 
est and incorruptible judiciary than an in- 
dependent and fearless bar, alert to call to 
account members of the judicial department 
for misconduct. 

From this it follows that the bar should 
be equally alert in defending judges from un- 
founded aspersion, and this is particularly 
true when the judge is the target of covert 
attack in the public press, to which his posi- 
tion prohibits him from making reply. 

It has been stated in the public press 
that Chief Justice Taft is “receiving a $10,- 
000 annuity from the Carnegie Corporation 
of New York” and that “the income comes 
from $200,000 in mortgage bonds of the 
United States Steel Corporation.” 

It is apparent that this is a part of the 
propaganda to limit the power of the court 
to declare legislative action void when it 
transgresses the prohibition of the Constitu- 
tion, for the articles above quoted from, refer 
at length to such decisions and expressly dis- 
claim personal animus toward the Chief 
Justice. One of them says: 

“Mr. Taft’s long record in public life, his 
spotless reputation, make any question of his 
motives, character or patriotism impossible.” 

Notwithstanding this broad disavowal, 
great injustice has been done by the tacit 
innuendo of the articles referred to, and the 
simp!e facts should be set forth and dispas- 
sionately considered. 

Andrew Carnegie contemplated the cre- 
ation of a fund to be administered by the 
Carnegie Foundation, for the payment of 
ex-presidents and_ their 


pensions to all 
widows, but abandoned this project and by 
his will provided for the payment of annut- 
ties to the widows of ex-Presidents Cleve- 
land and Roosevelt and to ex-President Taft. 


This will has been duly probated and there 
is not now pending in any court any ques 
tion as to its validity. At the time of the 
making of Mr. Carnegie’s will Mr. Taft oc 
cupied no judicial or other public position. 
He was then a private citizen. At the time 
of his appointment to the position of Chief 
Justice, there was no possibility of any ques- 
tion coming before him for decision in which 
the interests of the testator or his estate or 
of any of the beneficiaries of the will of 
Andrew Carnegie would be involved. 

It should be remembered that those 
legacies were made by Andrew Carnegie as 
an individual and that they were made in 
favor of individuals for whom Mr. Carnegie 
had high regard. His personal friendship 
for William Howard Taft was well known, 
and the legacy in question was a natural 
expression of that friendship. No man can 
hope to reap any personal benefit from gifts 
which cannot take effect until his death. It 
is therefore absurd to attribute any improper 
motive to Mr. Carnegie in the making of 
this bequest. 

But suggestions have been made that 
there was impropriety in the acceptance of 
this annuity by Mr. Taft after he became 
Chief Justice because the bulk of Mr. Carne- 
gie’s wealth was derived from the United 
States Steel Corporation, and because liti- 
gation involving that corporation might 
come before the United States Supreme 
Court. Before his death Mr. Carnegie had 
ceased to be the owner of any stock in the 
Steel Corporation and was not interested in 
its profits or losses. He had converted all 
his interests in that corporation into bonds 
of the corporation secured by first mortgage 
on its property, and even if the corporation 
were dissolved by a proceeding under the 
anti-trust law, the property would not be de- 
stroyed nor the value of the bonds affected. 
A decree for the dissolution of the corpora- 
tion, or for its separation into its original 
constituents would affect only the value of 
its stocks and indirectly perhaps the amount 
of its earnings, but no court would or could 
by judicial decree destroy the property on 
which the bonds were secured. What basis 
can there be for any criticism, therefore, of 
the Chief Justice in continuing to accept the 
annuity provided for him by his personal 
friend in his will? 

Charges of wrong-doing should not be 
made without full knowledge of all the facts. 
When they must be made they should be 
clearly set forth in plain language, without 
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covert implication, so couched as to awaken 
the too ready tendency of the uninformed to 
entertain suspicion. 

It is believed that the overwhelming ma- 
jority of the members of the bar, trained to 
orderly and logical mental processes, lovers 
of justice and fair dealing, and those gentle- 
men of the Press who sincerely believe in the 
principles recently enumerated in their code 
of ethics, will not approve the methods em- 
ployed in this indirect and undeserved attack 
upon the Chief Justice. 

FOUR TO FIVE DECISIONS 
Il. 

The editorial under the above title in the 
April issue has stimulated an unusual amount 
of reaction. Letters have been received indi- 


cating both assent to and dissent from the 


views which we expressed. In another column 
will be found some of these letters selected with 
a view to publishing those which express points 
of difference from our position. 

Three points may be noted: 

First, no one expresses sympathy with 
those who seek to free the legislative depart- 
ment from the restraints established by the Con- 
stitution, nor with those who seek to give Con- 
gress the last ‘word in the decision of the ques- 
tion whether or not its enactments run counter 
to that instrument. 

Second, there is a rather general assent 
to the proposition that the proper way to in- 
sure that the court shall give to the acts of the 
legislature the benefit of every doubt, is that 
the court itself should lay down the rule rather 
than to have it laid down by a constitutional 
amendment. Manifestly the result must be 
accomplished in one of these ways, for an act 
of Congress attempting to lay down such a 
rule would be a clear and flagrant invasion of 
the judicial province and therefore void. 

Third, the chief point of dissent seems to 
be that the Supreme Court does not follow its 
own rule not to declare a statute obnoxious to 
the Constitution if doubt exists, and it is said 
that the mere fact of strong dissent and nearly 
equal division is conclusive evidence of the 
existence of a doubt. 

We venture to suggest that those express- 
ing this view have overlooked the fact that 
the members of the Supreme Court vote as 
individuals, and each one of them is bound to 
determine how that vote shall be cast according 
to his own conscience and judgment. Even in 
a case where the court is divided five to four 
there may be no scintilla of doubt in the mind 
of any member. Each may be fully convinced 


‘as to the absolute correctness of his own con- 
clusions notwithstanding the deference due to 
the opposition of these whose judgments chal- 
lenge attention and command respect. 

That the rule to which our editorial re 
ferred is firmly established and still in full 
force, appears from the opening sentences of 
Mr. Justice Sutherland’s opinion in the “Mini- 
mum Wage Law” case (reviewed in this issue ). 
That case also illustrates how it is that each of 
two great judges may entertain no doubt what- 
ever as to the correctness of his own conclu- 
sions notwithstanding the elaborate and able 
exposition by the other of a contrary belief. 

In the last analysis would it be permissible 
to lay down a rule that one should vote against 
his own convictions if there were others who 
strongly held to conflicting views? 

Some one will one of these days write on 
the psychology of judicial dissent. A clear 
exposition of the philosophy underlying this 
phenomenon will be helpful to strengthen those 
whose confidence in the judicial institution is 
shaken by the failure of the members of the 
highest court to agree at all times on all sub- 
jects. Such differences of opinion are inherent 
in human nature and are a sign of strength 
rather than of weakness. So long as the con- 
stitution of the mind is as it is, can there be 
any safer rule of conduct for the judicial 
tribunal than that the judgment of the majority 
shall prevail ? 


NEW FEDERALIST CONTRIBUTIONS 

The contributors to the “New Federal- 
ist ’’ whose articles were scheduled to appear 
in the May issue have requested a little more 
time in which to complete them. This num- 
ber, therefore, does not contain any contri- 
butions to the series, but publication will be 
continued and completed in subsequent is- 
sues as the articles are submitted. 





SIGNED ARTICLES 


As ane object of the American Bar Asso- 
CIATION JOURNAL is to afford a forum for the 
free expression of members of the bar on mat- 
ters of importance, and as the widest range of 
opinion is necessary in order that different 
aspects of such matters may be presented, the 
editors of this JouRNAL assume no responsibility 
for the opinions in signed articles, except to the 
extent of expressing the view, by the fact of 
publication, that the subject treated is one which 
merits attention. 
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A Department Devoted to Recent Books in Law and Neighboring Fields and to Brief Men 
tion of Interesting and Significant Contributions Appearing in 
Current Legal Periodicals 





I. Among Recent Books 


NITED STATES Statutes—Cumulative Supple- 
ment. Edited by Uriah Barnes. Bobbs-Merrill, 
Indianapolis. $5. The supplement, compiling 

“all federal statutes of general and public nature en- 
acted during the years 1919, 1920, 1921 and 1922,” is 
a useful addition to the earlier volume. The Barnes 
Federal Code performs quite a distinctive function by 
making readily available in two compact volumes the 
statutes in force. This is made possible by the care- 
fully prepared and well arranged “Titles and Chap- 
ters,” “Parallel Reference Table,” “Tables of Stat- 
utes,” “Important Acts by Popular Names” and 
“Index.” For an exhaustive study of a statute an 
annotated compilation and departmental rulings must 
be resorted to. 

A member of the American Bar Association, Mr. 
Robert B. Ricketts of Jackson, Miss., has submitted 
to the JouRNAL a criticism of this book which is 
printed below. Readers will doubtless consider his 
point as to the indexing of crimes debatable since the 
book follows the customary practice in this regard. 
What he says about the inclusion of matter of no 
general interest is equally applicable to like books of 
other publishers but it merits thoughtful consideration 
to the end that the utility of law books may be in- 
creased and their cost reduced if possible: 

“This is a volume of 896 pages and is supposed 
to contain ‘All Federal Statutes of General and Pub- 
lic Nature enacted during the years 1919, 1920, 1921 
and 1922.’ If every statute not of a strictly local or 
private nature is a statute of a ‘general and public 
nature’ then this sub-title is a fitting one. The com- 
pilation contains many pages of what are merely 
statutory departmental regulations of no sort of gen- 
eral interest or value. Many pages are devoted to 
appropriation bills, laws fixing salaries or other com- 
pensation, laws regulating the inter-departmental trans- 
fer of property or equipment or employees. 

“Out of over one hundred pages of legislation 
affecting the Army, Navy, Marine Corps and Militia 
there seems to be little matter of real importance— 
even historically—except the sections setting out the 
Articles of War. Why should the schedules of the 
tariff bill of 1922 be included in such a compilation 
as this? Ten pages are given to laws relating to the 
classified civil service. What lawyer wants to know 
the rules laid down by Section 2876 gg? Here is part 
of the long section: 

‘If the Employee is eligible for retirement upon 
reaching the age of seventy years, his immediate an- 
nuity is to be found by multiplying the annuity which he 
would receive were he then seventy years of age by the 
decimal 0.951945 raised to a power the exponent of which 
is the number of years his age at such separation from 
the service is less than seventy years.’ 

Section 4527(a) sets out two pages of boundary 
line detail of the Grand Canyon National Park. It 
may be that this a statute of a general and public 
nature because the park is a public park. It seems 


doubtful indeed whether in a compilation of this sort 
the statutes included under Title XXVI—The In- 
sular Possessions’—have any proper place. The very 
few users of the book who would be interested in such 
laws can easily find them in official documents. The 
whole of Tithe XXXIII—‘The Census’—is now of 
merely historical interest. Title XLIJ—‘Appropria- 
tions’—has no place in a compilation for general use. 

“The undertaking of the compiler involves a 
selective process. Why did he include such matter as 
that just mentioned ? 

“Perhaps no two users of any index approach a 
question from just the same angle. As long as this 
is true we shall differ about the distance by which 
any index falls short of the ideal. But it seems a 
serious defect in the index to this volume that whereas 
there appear under the head of ‘Crimes’ references to 
eight sections only a cursory examination of the gen- 
eral laws shows sixteen sections providing for crimi- 
nal liability which do not appear under the natural 
index heading. Some of these sectiors are: 
(131), 4541 (132), 4541 (134), 6824g, 
8352d-e-j, 8375(c). 

“The sections cited are simply those which fix a 
penalty. Many other sections are given to descrip- 
tion of the offenses which are to be punished accord- 
ing to the provisions of the sections mentioned. 

“Tt is true that most or all of these sections are 
in some way referred to under such general titles as 
‘Intoxicating Liquors’ or ‘Internal Revenue,’ but it 
seems that they should appear under the head of 
‘Crimes.’ 

“It would be difficult to conceive of any reason 
for unnecessarily extending or padding such a work 
as this compilation, even if the reputation of the pub- 
lishers or the compiler could admit even of a suspicion 
to that effect. It seems clear, however, that poor 
judgment or inattention is involved in the inclusion 
of matter of no general interest to such an extent as 
to fill up well over one-fourth of the volume.” 

Kentucky Corporations, by Gardner K. Byers, of 
the Louisville Bar. The W. H. Anderson Co., Cin- 
cinnati, Ohio. $6.50. In this volume the author sets 
out the statutes of Kentucky pertaining to all kinds 
of corporations, as amended to January 1, 1923. The 
Kentucky decisions in this field ot the law are digested 
and the whole is knit together by illuminating com- 
mentaries. There is included a chapter on monopolies 
and combinations, a consideration of tax legislatica 
which affects Kentucky corpcrations, and a workable 
collection of forms. 

Two volumes on parliamentary law have just been 
published. Textbook on Parliamentary Law, by Alta 
B. Hall and Alice Fleenor Sturgis. The MacMillan 
Company, New York. This little book of some 250 
pages is not a mere manual on parliamentary proced- 
ure, although it can be so used, but it is intended as 
a school text for use in supplementing courses on 
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public speaking and civics. The material of the book 
is well arranged and the whole is presented in a 
strikingly clear and concise manner. Parliamentary 
Law, by General Henry M. Robert. The Century 
Company, New York. $5.00. This book is by the 
author of Robert’s “Rules of Order.” With 600 pages 
the author is freed from the space limitations of his 
manual and discusses the details of parliamentary 
procedure and the rationale of its rules. Students of 
this subject will welcome an unabridged discussion by 
this well-known author. 

Brief Drawing, by Ralph C. Ringwalt, of the New 
York Bar. Longmans, Green & Co., New York. $1.50. 
lhe author of this book emphasizes throughout the 
fact, often obscure because so obvious, that more ar- 
guments fail for lack of substance than for want of 
skill in presentation. His awareness of this gives a 
soundness to his work which not all books on the sub- 
ject possess. He has prepared a most useful manual 
on the subject of argumentation, whether written or 
oral. 

The Stabilization of Business, edited by L. D. 
Edie, Professor of Political Science, Colgate Univer- 
sity. The MacMillan Company. $2.50. This is a 
collection of discussions by specialists in the fields 
bearing on financial and industrial depressions. These 
discussions deal more largely with measures for the 
control of business depressions than with the analysis 
of their causes. It is written in a form to be of 
value to students of economics and to business men 
also. The contributors and their subjects are: “The 
Problem of Controlling Business Cycles,” by Wesley 
C. Mitchell ; “Stabilizing the Dollar,” by Irvin Fisher ; 
“Transportation and the Business Cycle,” by Frank 
Haigh Dixon; “Unemployment—Prevention and In- 
surance,” by John R. Commons; “The Codérdination 
of Production and Marketing,” by L. D. Edie; “In- 
ternational Problems in Business Stability,” by E. R. 
A. Seligman; “Public Works as an Agency of Con- 
trol,” by John B. Andrews; “The Psychological Fac- 
tors in Stabilization,” by Walter Dill Scott, and “The 
Applied Technique of Stabilization,” by Henry S. 
Dennison. 

Industrial Unrest: 


A Way Out, by B. Seebohn 
Rowntree, Managing Director of The Rowntree Cocoa 


Works. This is a 30-page pamphlet of which Henry 
S. Dennison, President of the Dennison Manufactur- 
ing Company, says in introducing the book: “All the 
world wants industrial peace. One hundred years 
have taught us that it has never been and will be had 
by the easy method of letting ‘our side’ win. It must 
be built to last. This book, clear, concise and 
perfectly tempered, is a battle cry for lovers of peace, 
a friend’s challenge to all who must make their names 
as managers of men.” 

Legal Aspects of Credit, by Stanley F. Brewster, 
J. D., Lecturer on Finance, New York University. 
The Ronald Press, New York. $5.00. This book is 
intended for men engaged in credit work, and is com- 
posed of a summary statement of the law of business 
organizations and of sales,-a general outline of the 
credit analysis and a discussion of the legal processes 
available to a creditor in the collection of his claims. 
It is an interesting attempt to integrate the learning of 
lawyers with all business men handling credits. 

The Mechanism of Commercial Credit, by W. H. 
Steiner, Ph. D., Acting Chief, Division of Analysis 
and Research, Federal Reserve Board. D. Appleton 
& Co., New York. $3.00. This volume is also ad- 


dressed to the business man, and considers the factors 
governing the granting of credit in Part I, Part Il 
being devoted to the statement of the advantages and 
disadvantages of the use of trade acceptances. Part III 
is of unusual value since it contains a catalogue of the 
various credit devices now used in the different lines 
of industry in this country. 

Technical Procedure in Exporting and Importing, 
by Morris S. Rosenthal, Manager of the Export De- 
partment, Stein, Hall & Co., Inc. McGraw-Hill Book 
Co., Inc., New York. $3.00. This is a work designed 
to give to the exporter and importer an understanding 
of the technical procedure relating to shipping, pack- 
ing, customs regulations, insurance and financing in 
connection with export and import shipments. The 
discussion is illuminated by numerous actual ex- 
amples. It is not intended to tell how to buy or sell 
abroad. It is intended to tell what to do after a sale 
or purchase abroad has been made. 


Organized Preduce Markets, by John George 
Smith, Assistant Professor of Commerce, University 
of Birmingham. Longmans, Green & Co., New York 
$4.00. Organized exchange markets in England, on 
the Continent and in the United States are the subject 
of this study, which is a careful description of the 
work of such markets, and of their functions in trade. 
The treatment of speculation, its legitimate functions, 
its abuses, and legislative control, is especially valuable. 

The Institute of Government Research is an or- 
ganization of men prominent in the life of the nation, 
which devotes its efforts to the study in a scientific 
spirit of the problems of public administration. The 
information which the Institute gathers and the sug- 
gestions which it makes are the subject of a large 
number of valuable volumes. Recent publications of 
the Institute which have been received are: 

“The Reorganization of the Administrative Branch of the 
National Government,” by W. F. Willoughby. Price $3.10, 

“The Bureau of Mines, Its History, Activities and Or- 
ganization,” by Fred Wilbur Powell. Price $1.00. 

“The Alaskan Engineering Commission, Its History, Ac- 
tivities and Organization,” by Joshua Bernhardt. Price $1.00. 

“The Tariff Commission, Its History, Activities and Or- 
ganization,” by Joshua Bernhardt. Price $1.00. 

“The Federal Board for Vocational Education, Its His- 
tory, Activities and Organization,” by W. Stull Holt. Price 
$1.00, 

“The Federal Trade Commission, Its History, Activities 
and Organization,” by W. Stull Holt. Price $1.00. 

“Steamboat Inspection Service, Its History, Activities and 
Organization,” by Lloyd M. Short. Price $1.00. 

“The Weather Bureau, Its History, Activities and Or- 
ganization,” by Gustavus A. Weber. Price $1.00. 

“The Public Health Service, Its History, Activities and 
Organization,” by Laurence F. Schmeckebier. Price $2.00. 

“The National Park Service, Its History, Activities and 
Organization,” by Jenks Cameron. Price $1.00. 

“The Employees’ Compensation Commission, Its History, 
Activities and Organization,” by Gustavus A. Weber. Price 
$1.00. 

“The Bureau of Education, Its History, Activities and 
Organization,” by Darrell Hevenor Smith. Price $1.00. 

“The Bureau of Navigation, Its History, Activities and 
Organization,” by Lloyd M. Short. Price $1.00. eo 

“The Coast and Geodetic Survey, Its History, Activities 
and Organization,” by Gustavus A. Weber. Price $1.00. — 

“The Federal Power Commission, Its History, Activities 
and Organization,” by Milton Conover. Price $1.00. 

“The Interstate Commerce Commission, Its History, Ac- 
tivities and Organization,” by Joshua Bernhardt. Price $1.00. 

“The Women’s Bureau, Its History, Activities and Or- 
ganization,” by Gustavus A. Weber. Price $1.00. 

“The Office of the Supervising Architect of the Treasury, 


Its History, Activities and Organization,” by Darrell Hevenor 


Smith. Price $1.00. be 
“The Bureau of Pensions, Its History, Activities and Or- 
ganization,” by Gustavus A. Weber. Price $1.00, 
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HE profession generally is perhaps not aware 

of the nature of the movement which has been 

launched recently by the American Law Institute 
to foster and promote a complete restatement of the 
principles of the common law and equity, under con- 
ditions commanding the support of bench and bar, 
which will afford for law a future development along 
more scientific and systematic lines. The need for such 
restatement, its practicability, and a convincing pro- 
phecy of its utility are presented in a most interesting 
article by Dean Harlan F. Stone, Columbia Law 
School, upon “Some Aspects of the Problem of Law 
Simplification,’ which appears in the April number of 
Columbia Law Review. The movement launched 
commends itself to all lawyers and bespeaks their ac- 
tive interest, and the admirable presentation of the 
case by Dean Stone affords an excellent opportunity 
to become familiar with the problems involved. 

Students of jurisprudence will derive pleasure and 
benefit from the articles, “The Theory of Judicial De- 
cisions,” by Dean Roscoe Pound, in Harvard Law 
Review for April, and “Fundamental Tendencies in 
Modern Jurisprudence,’ by Prof. Rudolf Stammler, 
University of Berlin, in the April issue of Michigan 
Law Review. 

The April issue of The American Journal of Inter- 
national Law contains two articles which will be of 
interest to lawyers generally. In the article, “Tort at 
International Law,” Jennings C. Wise points out that 
“The omission of the principle of liability in tort at 
international law on the part of a sovereign state is 
not only illogical and anomalous, but positively dis- 
advantageous,” and suggests the adoption of remedial 
action. Prof. Quincy Wright, University of Minne- 
sota, has an instructive and interesting article on “Jn- 
ternational Law in Its Relation to Constitutional Law.” 

Two other articles dealing with topics of peculiar 
interest to students of international affairs appear in 
the current journals. In “The Early Work of the 
Permanent Court of International Justice,” in Harvard 
Law Review for April, A. Hammarskjéld, The Hague, 
outlines the work performed by that court during 1922. 
Prof. Edwin M. Borchard, Yale Law School, discusses 
the questions suggested by the title in “Transfer of 
Flag and the Declaration of London,” published in the 
April issue of Columbia Law Review. 

In Illinois Law Quarterly for April, Walter E. 
McCornack of the Chicago Bar, under the title “What 
About the Act to Regulate Commerce?’ undertakes 
to aid the general practitioner who “knows nothing 
of the Act to Regulate Commerce, its operation and 
effect,” to obtain a “flash-light picture.” 

H. D. Minor, of Memphis, presents a thoughtful 
article on “The Moral Obligation as a Basis of Liabil- 
ity” in Virginia Law Review for April. 

“Race Discrimination in Naturalization” is the 
title of an article by Prof. D. O. McGovney, University 
of Iowa, beginning in the March issue of Iowa Law 
Bulletin, which discusses “the origin and present state 
of our naturalization statutes,” “all the decisions which 
throw light upon what races and peoples are eligible to 
naturalization,’ and “the question of the policy of 
the present law, with a view to testing its soundness.” 
The first installment is most interesting and instructive, 
and assures that the entire article will prove of great 
practical value to the profession on questions of nat- 
uralization. In the same journal George C. Lay, of 


Current Law Journals 


the New York bar, discusses ““The Coronado Coal Case 
and Its Consequences,” with the view ‘to urge upon 
operators and miners the necessity of moderate de- 
mands and more conciliatory measures, to arouse public 
opinion to the dangers and evils of industrial war- 
fare, and to suggest some possible legal remedies for 
consideration.” 

The American Law Review for March-April 
carries two articles devoted to the defense of the 
Supreme Court against the charge often advanced, the 
more recently by Senator La Follette, that “The power 
which the courts now exercise to declare statutes of 
Congress unconstitutional is a usurped power without 
warrant in the Constitution,” and that “the constitution 
would never have been adopted had the men at that 
time believed that the courts they were providing for 
would assume the powers now exercised by our federal 
judges.” These charges are refuted by Douglas W. 
Brown, of Huntington, W. Va., in an article entitled 
“The Proposal to Give to Congress the Power to Nul- 
lify the Constitution,” and by Laurence T. Harris, of 
the Supreme Court of Oregon, in “Guardians of the 
Constitution.” In the same journal Mr. James M. Kerr, 
of Pasadena, California, under the title “Union Labor 
Before the Law,’ appears in the role of a prosecutor 
and indicts “unionized labor, as at present organized 
and conducted, of high crimes and misdemeanors, in 
six counts,” Mr. Kerr’s charges are definite ; his argu- 
ment to support them is concise and vigorous, and his 
method of treatment and style are unusual and inter- 
esting. 

Many admirable articles upon legal questions of 
a technical nature, the content of which is indicated by 
their titles, appear in the current journals. These 
articles contain a careful analysis and classification of 
the principles involved and of the decisions of the 
courts, and are most helpful. Among them may be 
mentioned, “Fraudulent Bills of Lading,’ by Merton 
L. Ferson, Dean of the Law School, George Wash- 
ington University, and “Rights of Finders,’ by Prof. 
Ralph W. Aigler, University of Michigan, which 
appear in Michigan Law Review for April; “Some 
Secondary Sources of Acquisition of Community 
Property,’ by Alvin E. Evans, George Washington 
University, in California Law Review for April ; “Non- 
Cumulative Preferred Stock,” by A. A. Berle, Jr., of 
the New York bar, in Columbia Law Review for April; 
and “Inducing Breach of Contract,” by Prof. Francis 
Bowes Sayre, Harvard Law School, in the April num- 
ber of Harvard Law Review. 

Ropert H. FREEMAN. 

Law School, University of Maryland. 





Cheap Reading and Cheap Thinking 


“It was said not so very long ago that ten years 
of cheap reading had changed the British from the 
most stolid nation of Europe to the most hysterical 
and theatrical. Be this as it may; habitual! cheap 
reading must of necessity produce cheap thinking and 
cheap expression of thought and consequently cheap 
moral conduct. It is in this direction that the sen- 
sational press and the cheap literature of the day have 
their chief influence. Cheap literature produces a 
cheap mentality, and, therefore, a cheap people.”— 
From “The Young Man and Journalism,” by Chester 


S. Lord. 





ARRANGEMENTS FOR MINNEAPOLIS MEETING. 





Tentative Program Shows List of Distinguished Speakers—Joint Session of Minnesota and 
American Bar Associations—Transportation and Special Trips—Other Details 





RRANGEMENTS for the forty-sixth annual 
A meeting of the American Bar Association are 

progressing rapidly and indications point to 
ne of the most interesting and largely attended 
meetings in the history of the organization. Secre- 
tary W. Thomas Kemp and Treasurer Frederick 
E. Wadhams, representing the Association, were in 
Minneapolis on Thursday, May 10, in conference 
with the local committee. At the 
their sessions the tentative program was announced, 


as printed in this issue of the JouRNaL. The Special 


conclusion of 


Committee on Transportation and Special Trips has 
also issued a contem- 
plating attendance will find worth a careful reading. 


statement which members 


It follows the tentative program. 


Tentative Program 
Wednesday morning, August 29, at 10 o'clock. 
President John W. Davis of New York will 

preside, 

Address of Welcome by the Governor of Min- 
nesota. 

Announcements. 

Report of Secretary. 

Report of Treasurer. 

Report of Executive Committee. 

Nomination and election of members. 

Address by the President of the Association. 

Meeting of State delegations for nomination of 
General Council and Vice-President and Local 
Council for each State. 

Wednesday afternoon, August 29, at 2:30 o’clock. 

This will be a joint session of the American 

Bar Association and the Minnesota Bar Association. 
William A. Lancaster, President of the Minne- 
sota State Bar Association, will preside. 
Address by Hon. Pierce Butler, Associate Jus- 
tice of the U. S. Supreme Court. 

Wednesday evening, August 29, at 8:00 o’clock. 

Address by The Right Honorable The Earl of 
3irkenhead. 
Election of General Council. 
9:45 P. M. President’s Reception. 

Thursday morning, August 30, at 9:00 o’clock. 
Reports of Sections and Committees (Sched- 

ule to be later announced). 

Thursday afternoon, August 30, at 2:00 o’clock. 
Special Committee Reports as follows: 
Judicial Ethics, Chief Justice Taft, Chairman. 
Law Enforcement, Charles S. Whitman, Chair- 


man. 
Americanization, R. E. L. Saner, Chairman. 


Thursday evening, August 30, at 8:00 o’cdock. 


Address by Hon. Charles Evans Hughes, Secre- 
tary of State. 


Friday morning, August 31, at 10 o'clock. 


Reports of Sections and Committees 
tinued). (Schedule to be later announced.) 

Miscellaneous Business. 

Election of Officers. 


(con- 


Friday evening, August 31, at 7:00 o’clock. 


Annual Dinner of Association. 
Dinner to Ladies. 


Saturday, September 1. 
Excursion (to be later announced). 


Meetings of the Association 


All meetings of the American Bar Association 
will be held in the Auditorium at Minneapolis (11th 
St., near Nicolett Ave.), and the Annual Dinner of 
the Association will be given at the Auditorium at 
Saint Paul. 


Meetings of Other Bodies 


The National Conference of Commissioners on 
Uniform State Laws will be held in Minneapolis, 
Minn., from Wednesday, August 22, to Tuesday, 
August 28. 

The Conference of Bar Association Delegates 
will be held on Tuesday, August 28. There will be 
three sessions of the Conference on that day. The 
program of various other sections and allied bodies 
will be later announced. 


Headquarters and Hotels 


The Radisson Hotel, Minneapolis, has been 
selected as headquarters. A list of hotels and prices 
is printed below. Mr. John Junell, 603 First Na- 
tional Bank Building, Minneapolis, Minnesota, has 
charge of reservations for members and delegates. 
In writing to Mr. Junell please state preference of 
hotel, time of arrival, period for which the rooms 
are desired, and how many persons will occupy each 
room. Members may make reservations directly 
with hotel if they so desire. 


RATES—MINNEAPOLIS HOTELS 
(All Rooms with Bath) 


Single (one person) Double (two persons) 
$3.50-$7.00 $6.00-$10.00 
2.00- 4.00 3.00- 6.00 
2.50- 5.00 4.00- 7.00 
2.50- 5.00 4.00- 6.50 
2.50- 3.50 3.50- 5.00 
3.50- 5.00 5.00- 10.00 
2.50- 5.00 3.00- 8.00 
2.50 3.50 
2.00- 3.00 3.00- 
3.00 5.00 


Hotel 
Radisson 
Curtiss 


Andrews 
Leamington 
Maryland 
Buckingham 
Ogden 

Oak Grove 


Norte.—Members desiring to stop at Hotels in Saint Paul 
(about 30 minutes ride by motor bus from the Auditorium at 


4.00 





Minneapolis) will find the rates at the Hotel Saint Paul for 
single room $4-$6 and double room $5-$7, and at the Hotels 
Ryan, St. Francis, Frederick and Commodore for single room 
$3-$5 and double room $4-$6; all rates including bath. 


Transportation and Special Trips 


Loran L. Lewis, Jr., of Buffalo, Geo. B. Harris of 
Cleveland, John B. Corliss of Detroit, Province M. 
Pogue of Cincinnati, and Louis J. Behan, Chicago, the 
Special Committee on Transportation have submitted 
the following information concerning railroad rates 
and special trips, which will be of service to our 
members in making their plans for the Minneapolis 
meeting. The chairman of the committee—Mr. Loran 
L. Lewis, Jr., Erie County Savings Bank Building, 
Buffalo, N. Y.—or other members of the committee 
will gladly furnish additional information. 

1. Summer rates. Summer tourist rates to Min- 
neapolis and return will be in effect from June 1 to 
Sept. 30, 1923, available only for members residing 
in the Pacific Coast and in states west of Rocky Moun- 
tains. Members from these states are requested to 
inquire at the nearest ticket office for schedule of 
rates, which will be based on a single fare and a 
small fraction thereof for the return trip. 

2. Special convention rates. For the benefit of 
members residing in the eastern and southern and all 
mid-western states, including Montana, Wyoming, 
Colorado and all states east of Rocky Mountains, ar- 
rangements have been made with the railroads whereby 
members of the American Bar Association and de- 


pendent members of their families who attend the 
annual meeting will have the benefit of a fare and 


one-half. They will pay full fare going to Minneap- 
olis, and, upon purchasing railroad ticket, will ask for 
a certificate which must be viséd at Minneapolis by 
the Secretary of this Association, thus entitling the 
holder to one-half fare on the return trip. Further 
details of this plan will be published in the June and 
July JournaL. This plan is conditional upon a mini- 
mum of 250 return trip tickets, and the return trip 
must be made via the same route as going and within 
the time specified on the ticket. 

3. Special trip via Great Lakes. A special trip 
going to Minneapolis via the Great Lakes has been 
arranged and will be in charge of our Transportation 
Committee. All members who can avail themselves of 
this route are urged to do so, as the party will be to- 
gether on the steamer throughout a delightful trip of 
four days’ duration with several stops at interesting 
points en route. This special trip will be made on the 
steamer Juniata of the Great Lakes Transportation 
Company, leaving Buffalo on Thursday, August 23, at 
9:00 A. M., arriving the same day in Cleveland at 
10:00 P. M., and leaving Cleveland one hour later; 
urriving in Detroit Friday, August 28, at 7:00 A. M., 
ind leaving two hours later; arriving at Mackinac 
Island Saturday, August 29, at 9:00 A. M., remaining 
two hours; arriving at Sault Ste. Marie the same day 
at 6:00 P. M., and leaving one hour later; arriving at 
Houghton, Mich., Sunday, August 26, at noon and 
remaining five hours; arriving at Duluth Monday, 
August 27, at 7:30 A. M. A special train from Duluth 
to Minneapolis may be arranged, which trip takes 
about five hours, so that our party will reach Min- 
neapolis Monday afternoon, August 27. 

This lake trip is available for members from the 


eastern, southern and some other states. Members 
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may join steamer at Buffalo, Cleveland or Detroit. 
The combined rail and steamer fares one way in- 
cluding meals on steamer and one berth in inside roon 
are as follows: 

Boston to Minneapolis 


New York to Minneapolis................. 72.82 
Philadelphia to Minneapolis........ 71.98 


Baltimore to Minneapolis 71.27 
Buffalo to Minneapolis 57.00 
Cleveland to Minneapolis 52.50 
Detroit to Minneapolis 47.00 
Supplemental charges for better room 

dations are from $5.00 to $12.00 per person. 

fares to be added. 

The return trip may be made by rail or by lake 
steamer regular schedule. 

4. Other trips before or after meeting. The 
Committee has collected much data upon various inter- 
esting tours which may readily be combined with the 
trip to Minneapolis. Space permits a mere reference 
to these tours, but further detailed information can 
be obtained from the Committee or from the nearest 
ticket office. The usual summer rates for these tours 
will be in effect from eastern, southern and mid-west- 
ern states via Minneapolis with full stop-over privi- 
leges, to the Rocky Mountains or Pacific Coast. No 
matter what tour is taken, the railroad rate will be a 
one way charge plus approximately $20 if Portland, 
Seattle, Tacoma or Canadian Rockies are included, but 
if San Francisco and Los Angeles or other points to 
the south are also included, the rate will be a one way 
charge plus approximately $38. These tours may be 
made via the Lake route special trip to Minneapolis 
and thence via the routes selected to any points de- 
sired. A few of these tours suggested by the Com- 
mittee are as follows: 

(a) Canadian Rockies, including Banff, Lake 
Louise, Glacier, Sycamoos and Vancouver, returning 
via Seattle, Portland, or extending the trip to San 
Francisco and Los Angeles, and thence returning by 
route desired. 


accommo- 
Pullman 


any 

(b) Yellowstone Park, thence continuing to 
Portland and Seattle, and returning direct or via Cali- 
fornia routes or the Canadian Rockies. 

(c) Yellowstone Park, returning via Salt Lake 
City, Denver and Colorado Springs. 

(d) Yellowstone Park, returning via Denver and 
Colorado Springs. 

(e) Glacier National Park, returning 
lowstone Park, or other routes. 

(f) Mount Rainer National Park via electrified 
scenic route, returning by any route desired. 

(g) Great Lakes, Georgian Bay, Niagara Falls, 
Thousand Islands and St. Lawrence River, returning 
by any route desired. 

Reservations for the special lake trip are in charge 
of Mr. Loran L. Lewis, Jr., Erie County Savings Bank 
Building, Buffalo, N. Y. Members are requested to 
communicate with Mr. Lewis at their earliest conven- 
ience, stating room accommodations desired and place 
at which steamer will be boarded—Buffalo, Cleveland 
or Detroit. 

Members desiring to take tours before or after 
the meeting must make their own reservations, but 
they may obtain detailed information by writing to 
Mr. Louis J. Behan, Otis Building, Chicago, Illinois, 
or consulting the nearest ticket office. 


via Yel- 





TRADE REGULATION 





A Department Devoted to a Review of Recent Federal Trade Commission Rulings and of 
Court Decisions Relating to Unfair Competitive Practices 





By HERMAN OLIPHANT 


Exclusive Dealing 

E are still in the beginning of the process of 

having marked out by the decisions of the 

courts the boundaries of the field in which the 
Federal Trade Commission is to function as a quasi- 
judicial and quasi-administrative body in regulating 
competitive practices in interstate trade. The statutory 
mandate of the Commission, principally contained in 
Section 5 of the Federal Trade Commission Act where 
unfair methods of competition are declared unlawful, 
is so general that the process of delimiting its juris- 
diction will occupy much time. 

The past few weeks have brought two decisions 
of the United States Supreme Court which contribute 
much to our knowledge of the subject. In Federal 
Trade Commission vy. Sinclair Refining Company (Oc- 
tober Term, 1922, Nos. 213, 637, 638 and 639) the 
Supreme Court held proof against attack by the Com- 
mission the practices of a number of large producers 
of gasoline, wherein they leased gasoline pumps to re- 
tailers at a nominal rental, taking the promise of the 
retailers not to use the pumps in selling competing 
gasoline. The Commission had attacked this prac- 
tice as a violation of Section 3 of the Clayton Act, 
which makes it unlawful to sell or lease wares, ma- 
chinery or other commodities for use or resale, or fix 
a price charge therefor on the condition or agreement 
that the lessee or purchaser shall not use or deal in 
the commodities of a competitor of the lessor or seller, 
where the effect may be substantially to lessen com- 
petition, or tend to create a monopoly. The decision 
points out that the contracts in question did not limit 
the privilege of a lessee to deal in the gasoline of a 
competitor, and hence did not fall within the letter of 
Section 3 of the Clayton Act, but counsel for the Com- 
mission contended that since the great mass of retailers 
of gasoline would not encumber themselves with more 
than one gasoline pump, the effect of the contract was 
to prevent the retailers from selling the gasoline of 
competitors. From this it was contended that the 
action fell within the spirit of Section 3 of the Clayton 
Act, and reliance was placed on Standard Fashion 
Company v. Magrane-Houston Co., 258 U. S. 346, and 
United Shoe Machinery Corporation v. U. S., 258 U. 
S. 451. The court distinguished the Standard Fashion 
Company case on the ground that it had, in passing 
upon that case, construed the contract as containing a 
promise not to sell the commodity of others, and so 
violated the express provision of the Clayton Act. 
While practice attacked in the United Shoe Machinery 
case, under Section 3 of the Clayton Act, did not in- 
volve a promise by users of the corporation’s machines 
not to use the machines of competitors, but only the 
stipulation providing for cancellation of the lease if 
competing machinery was used, it is to be noted that 
Section 3 of the Clayton Act prohibits a lease upon 


condition, as well as upon agreement. It was there- 
fore distinguishable on the same ground as was the 
Standard Fashion case. 

In the United Shoe Machinery case the only ques- 
tion open was whether the effect of the condition 
would substantially lessen competition or tend to create 
a monopoly. The court in that case rightly held that 
the conditional leases, coupled with the dominant posi- 
tion of the Company in the field of supplying of shoe 
machinery, tended substantially to lessen competition 
and to create a monopoly. That case was not there- 
fore a decision to the effect that a practice not con- 
templated by the letter of Section 3 of the Clayton 
Act was to be condemned if it violated its spirit. From 
this it follows that the United Shoe Machinery case 
was not a controlling decision in the case now under 
review, and the court’s declining so to treat it is of 
little significance. 

In holding the practice as to gasoline pumps law- 
ful, the Supreme Court did not hold immune from 
attack a practice which violated the spirit though not 
the letter of Section 3 of the Clayton Act because, as 
the court points out, there were many competitors 
seeking to sell excellent gasoline. Any retailer, if he 
wanted to sell through pumps, could obtain by the 
small investment necessary to buy a pump the gasoline 
both of the companies being proceeded against and of 
their competitors. He could do the same without any 
outlay if he cared to sell from barrels. 

The lease of these pumps was held by the Com- 
mission a violation of Section 5 of the Federal Trade 
Commission Act also. This section makes unlawful 
unfair methods of competition. On this the court 
said that the practice was not opposed to good morals, 
because characterized by deception, bad faith, fraud 
or oppression, which was the standard stated in Fed- 
eral Trade Commission v. Gratz, 253 U. S. 421, for 
defining the hitherto undefined term “unfair competi- 
tion.” The present decision, however, is not an au- 
thority for the proposition that that standard is a 
negative, as well as an affirmative test, because the 
court goes on to rely upon these facts. (1) Some 
dealers regard their arrangements as to pumps the 
best practical method of preventing substitution of 
other brands of gasoline for their own. (2) Gasoline 
is highly inflammable, which fact gives the large com- 
panies an interest in safe methods of handling it. 
(3) The leasing of these pumps has enormously in- 
creased the number of persons selling gasoline at re- 
tail, thereby increasing rather than limiting compe- 
tition. 

Summarizing ; two questions as to the Commis- 
sion’s powers are still open: Is a practice which vio- 
lates the spirit but not the letter of Section 3 of the 
Clayton Act subject to control by the Commission? 
Is the dictum in the Gratz case, that the practice must 
be opposed to good morals, because characterized by 
deception, bad faith, fraud or oppression the court’s 
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final word on the meaning of the term “unfair com- 
petition ?” 

The other recent decision of the United States 
Supreme Court bearing on the jurisdiction of the 
Commission is Federal Trade -“ommission v. Curtis 
Publishing Company (October ferm, 1922, No. 86). 
The practice attacked by the Commission in this case, 
under both Section 5 of the Federal Trade Commis- 
sion Act and Section 3 of the Clayton Act, was that 
the Curtis Company had entered into contracts with 
some 447 wholesale dealers of newspapers and maga- 
zines, whereby the dealers agreed to give up their 
business of handling newspapers and magazines gen- 
erally, and to devote their entire time to the Curtis 
publications. The court held that the terms of the 
contract between the Curtis Company and these deal- 
ers made it one of agency and not of sale upon condi- 
tion, which disposed of the charge of violation of Sec- 
tion 3 of the Clayton Act. A perusal of the contract 
indicates that the court was well within the facts in 
so holding as the contract clearly contemplated that 
the company should continue to bear almost all of the 
burdens of ownership of the publications until they 
passed into the hands of the ultimate consumers. Sec- 
tion 3 of the Clayton Act does not condemn exclusive 
agencies, but only contracts and leases for exclusive 
dealing. It is only by means of such contracts and 
leases, as opposed to agencies, that a manufacturer can 
build up a control over the distribution of his product 
all out of proportion to the responsibilities of owner- 
ship in the processes of that distribution. 

The selling plan of the Curtis Company was held 
not to be an unfair method of competition within Sec- 
tion 5 of the Federal Trade Commission Act, the court 
recognizing that the employment of agents, obligated 
to devote their entire time and attention to the prin- 
cipal’s business, has long been recognized as a proper 
practice. The propriety of the practice is hardly to 
be questioned when it is recalled that one willing to 
assume all the responsibility of ownership by dis- 
tributing through agents, rather than through pur- 
chasers, may be safely trusted with the control that 
naturally accompanies those responsibilities. 

One paragraph of the opinion relating to the con- 
struction of the Clayton Act is of special interest : 

We have heretofore pointed out that the ultimate 
determination of what constitutes unfair competition is‘ 
for the court, not the Commission; and the same rule 
must apply when the charge is that leases, sales, agree- 
ments or understandings substantially lessen competition 
or tend to create monopoly. Federal Trade Commission 
v. Grats, 253 U. S. 421, 427. 

Unfair Advertising 

The power of the Federal Trade Commission to 
prevent unfair advertising was firmly established by 
the decision of the United States Supreme Court in 
F. T. C. v. Winsted Hosiery Co., 42 Sup. Ct. 384. It 
was there held that misrepresentations as to the quality 
of an article sold had been properly condemned by 
the Commission as a violation of Section 5 of the 
Federal Trade Commission Act declaring unlawful 
unfair methods of competition. 

Of twenty-eight orders issued by the Commission 
since the first of the present year, fifteen prohibit 
various unfair advertising practices. These practices 
include representing that prices quoted are below the 
regular prices, misrepresentations concerning the ma- 
terials of which articles are made, and false state- 
ments as to the origin of goods abroad. One company 
was prohibited from using the word “Government” 
in its advertising matter, when its commodity had not 


been secured from, or manufactured for, the govern 
ment. A company selling automobile tires was or- 
dered to cease from advertising them as “first” and 
“fresh” when they were not such. A company mak 
ing telephone instruments from second hand parts 
was required to state that fact. A substitute for tur 
pentine was held wrongfully labelled “Tarpentine” o1 
“Tar-Pentine.” A dealer was prohibited from repre 
senting that he manufactured the products which he 
sold and that he operated factories in numerous cities, 
when such was not the case. One ingenious advertis- 
ing device was condemned. A company selling a fluid 
for cleaning cloth convinced buyers of its efficacy by 
showing how readily it would remove iodine from 
cloth, without disclosing to the purchaser that water 
would do so equally well. 

A perusal of these cases leads to the conclusion 
that we are entering upon a period in which the doc- 
trine of caveat emptor will be greatly narrowed, if 
not in the interest of the purchaser, at least in the 
interest of competitors, for practices are being con- 
demned which fall far short of deceit or misrepresen- 
tation as against the purchaser, and which do not 
constitute the heretofore well recognized wrong against 
the competitor of “passing off”. The language of the 
Supreme Court in the Winsted Hosiery case indicates 
that the Commission will be upheld in its efforts to 
elevate the standards of advertising. 

A special branch of the jurisdiction over unfair 
advertising which the Commission is exercising de- 
serves notice. In five rulings which have recently been 
handed down it has vigorously attacked the sale of 
worthless corporate securities. Four of these cases 
involved oil companies of the southwest, which were 
making extravagant claims concerning their past and 
future production of oil. One involved a Pennsylvania 
company, which the Commission found had been care- 
less with the truth in selling stock for manufacturing 
and marketing a non-derrick oil well drilling machine 
still very much in the experimental stage. 

Appropriating Competitors’ Trade Values 

One of the twenty-eight decisions under considera- 
tion involved the old offense of “passing off,” and 
related to the use of the word “Yellow” in the opera- 
tion of cabs. In this case, too, the company was 
charged with operating under a great number of dif- 
ferent names, which names in the telephone directory 
made competition difficult. 

The Chamber of Commerce of one of the cities 
of Montana was prohibited from inducing persons in 
possession of catalogues of mail order houses to use 
them as admission tickets to a local moving picture 
theatre, and by collection or destruction from other- 
wise depriving the mail order houses or their prospec- 
tive customers of the use and benefit of such cata- 
logues. 

The respondents in another complaint were or- 
dered to stop advertising their coats as made of a cer- 
tain brand of plush, when such was not the case. 
Both the manufacturer and the retailer were included 
in this order. The brand of plush in question was 
made by a manufacturer of plush whose product 
had become well known to the trade by use in the 
making of coats. The practice was held to be in- 
jurious to the manufacturer of the genuine material, 
and likewise to other manufacturers of who 
made them from the genuine material. 

Miscellaneous Unfair Competitive Practices 

In one case the Commission prohibited the manu- 

facturer of electrical switches from maintaining a sys- 


coats, 
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em of price maintenance by devices like those con- 


jemned in Federal Trade Commission v. Beech-N 
1 Federal Trade Comm Beech-Nut 


‘acking Company, 257 U. S. 441, and the same com- 
pany was ordered to cease negotiating contracts with 
listributors, wherein the distributors promised not to 


leal in the goods of any competitors. This was, of 
course, in direct opposition to Section 3 of the Clay- 
n Act. 
A company selling road machinery was ordered 
cease employing as its selling agents officials of 
states or political sub-divisions of states in territory 
ther than that which they officially represented, and 
rom paying to such officials, or their relatives, money 
other valuable consideration, where such officials 
had power to purchase commodities sold by the com- 
pany in question. 
There is, of 
rr the Commission 
n the manufacture and sale of garment pressing ma- 
hines to cease, after obtaining by espionage the names 
f customers to whom its competitors had sold ma- 
hines, from inducing the breach of such contracts of 


course, ample authority in the case 
ordering a company engaged 


sale. 
Combinations in Restraint of Trade 
An association of music publishers and an asso- 
ciation of retail music dealers were found by the Com- 
nission to have entered into a conspiracy to fix prices 
by means of resolutions adopted at meetings of the 


two associations held in the same cities at the same 
time. This form of combination, involving as it does 
two phases of the same business, i. e., manufacturing 
and distributing, is excessively oppressive, and has 
been almost universally condemned by the courts. 

The Western Meat Company was ordered to divest 
itself of all capital stock of the Nevada Manufacturing 
Company, so that it neither directly or indirectly 
maintained any of the fruits of acquisition of the 
capital stock of that company, and that none of the 
stock so divested should be sold to any officials, stock- 
holders or employees connected with the Western 
Meat Company. The Commission had found that the 
companies were competitors, both being engaged in 
slaughtering live stock and selling meat in inter-state 
commerce, one in California, the other in Nevada. 
The Western Meat Company had acquired all of the 
outstanding capital stock of the Nevada Manufacturing 
Company. At the time of that acquisition, the stock- 
holders of Swift & Company owned 45 per cent of 
the stock of the Western Meat Company, while Ar- 
mour & Company, Morris & Company and the Cudahy 
Packing Company owned about 30 per cent. The 
Commmission further found that the business of the 
Western Meat Company was directed from Chicago 
by officers of Swift & Company. Following a finding 
that the effect of the combination was an elimination 
of all competition, the dissolution, already mentioned, 
was ordered. 
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By MippLeron BEAMAN AND Tuomas I, PARKINSON 


HE last session of the Sixty-Seventh Congress, 

which came to a close on March 3rd, enacted lit- 

tle of general and permanent legislation of major 
importance. There were, however, several enactments, 
some of them technical amendments of existing laws, 
which it seems important to bring to the attention of 
the profession. 

Public Act No. 545 contains 
amendments to the Revenue Act of 1921. 
of these amendments eliminates stocks, bonds and 
other securities or notes of indebtedness from the 
kinds of property which may be exchanged without 
liability to tax on account of any profit derived from 
the exchange. Under the amendment to the Federal 
Income Tax laws adopted in 1921, securities held for 
investment could be exchanged for other securities of 
a like kind free from tax. Owing to the widespread 
evasion of taxation by reason of investors taking ad- 
vantage of facilities afforded by many brokers for the 
exchange of securities, the revenues of the Govern- 
ment were seriously affected and the amendment 
which taxes the profit derived from such exchanges is 
the result. 

The other amendment has an interesting applica- 
tion to corporate reorganizations. Under the 1921 
law, the Treasury was losing revenue because it was 
possible for a corporation, having a large surplus, to 
distribute that surplus to its stockholders free of tax. 
[his was done by reorganization. For example, if 
the owner of stock, which cost him $100 in corporation 
A, exchanged it for stock having a value of $100 in 
corporation B (B being a party to the reorganization) 
and received, in addition, cash amounting to $95, no 


two important 


The first 


tax was imposed. If, in the same case, the amount 
of cash received was $105, the tax would be on the 
$5 only, that is, on the amount by which the cash 
exceeded the cost of the old stock. The 1923 amend- 
ment provides that the amount of gain subject to tax 
resulting from the exchange shall be computed by sub- 
tracting from the total value of all the property re- 
ceived in the exchange, the original cost of the property 
given in the exchange, but with the provision that the 
taxable gain shall not exceed that part of the property 
received in exchange which consists of cash or property 
other than securities issued by the corporations party 
to the reorganization. For example, if a taxpayer 
exchanges stock which cost him $100 for stock worth 
$100 in a corporation which is party to the re- 
organization, and an added sum of $100 in 
cash, he will pay, under the 1923 amendment, a tax on 
the $100 received in cash. If, however, the amount 
of cash which he received in such exchange was $95 
and the stock which he received in the reorganized 
corporation was worth $105, he would be taxed only 
on the $95 received in cash though he has received 
the same gain of $100. The reason for this is that 
that portion of the profit comprised in the new stock 
has not yet been realized. 

It should be observed, as pointed out in the report 
of the Ways and Means Committee on the bill, which 
resulted in the above amendment, that any amount 
received in such exchange which is not taxed as gain 
at the time of the exchange will be applied against and 
reduce the basis for ascertaining the gain or loss in 
the case of a subsequent sale of the new stock re- 
ceived in exchange. For example, if the taxpayer ex- 
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changes stock which cost him $75 for $60 cash and 
stock in a new corporation worth $40, he has received 
$100 in all, thus realizing a profit of $25 which would 
be subject to tax as his gain upon the exchange, but 
he has also received in cash $35 which is not subject 
to tax. This $35 would be applied to and thereby re- 
duce the cost of the old stock ($75) with the result 
that the stock in the new corporation should be carried 
on the books of the taxpayer at $40 and if he subse- 
quently sold such new stock, his gain or loss would 
be computed on the basis of $40 instead of $75, repre- 
senting the original cost to him of his old stock. 

Another important amendment to the revenue 
laws affecting the limitation on the time for filing 
claims for refund is contained in Public Act No. 527. 
Under the 1921 law claims for refund were required 
to be made within five years from the date when the 
return was due. That law also provided that assess- 
ments must be made by the government within five 
years after the return was filed. The government 
being unable to complete the 1917 assessments within 
the five year period requested taxpayers to waive their 
right to have the assessment made within five years. 
If the assessment was made after the expiration of 
the five-year period the taxpayer, by reason of the ex- 
piration of the five years, would have lost his right to 
file a claim for refund. The 1923 amendment, there- 
fore, provides that the claim for refund may be filed 
within six years from the date the return was due 
or within two years from the date the tax was paid. 
If, therefore, a taxpayer has filed such a waiver and 
as a result an additional assessment is made upon him 
he will have two years from the time of the payment 
of the additional tax in which to file his claim for re- 
fund. The amendment is also made applicable to 
taxes for years other than 1917 by extending the time 
for making claim for refund in all cases to two years 
from the time the tax is paid. 

Public Act No. 375 contains an interesting pro- 
vision respecting the adjustment of tort claims against 
the United States. The United States cannot be sued 
without its consent and Congress has never enacted a 
general statute authorizing suits against the govern- 
ment on tort claims. It has from time to time author- 
ized executive departments to settle minor claims. 
Therefore, persons having claims for injuries caused 
by the negligence of government employees, for ex- 
ample, automobile truck drivers, have been obliged 
to seek redress through private bills enacted by Con- 
gress. The House Committee on Claims recently re- 
ported that one-third of the damage bills filed with 
that Committee are for less than $1,000 and the ma- 
jority of these arise from accidents involving govern- 
ment-owned trucks. Congress has now authorized 
heads of departments to adjust and determine claims 
not exceeding $1,000 for damages to or loss of private 
property caused by the negligence of a government 
officer or employee acting within the scope of his em- 
ployment. The amounts so found due are to be cer- 
tified to Congress as legal claims for payment out of 
appropriations made therefor. Such claims must, 
however, be presented within one year from the date 
of accrual. An analogous provision is contained in 
Public Act No. 374 which increases from $500 to 
$3,000 the limit within which the Secretary of the 
Navy may adjust claims arising out of collisions in 
which naval vessels of the United States are at fault. 

Doubts which had arisen with respect to the title 


derived from the foreclosure of a mortgage during 
the war period are removed by Public Act No. 535 
Section 302 of the Soldiers’ and Sailors’ Relief Act 
approved March 8, 1918, provided that no sale under 
a power of sale or confessed judgment in foreclosure 
of a mortgage on property owned by a person in mili- 
tary service should be valid unless such sale was in 
pursuance of an order of court. In the case of Hoff- 
man v. Bank (121 N. E. 15) the Supreme Court of 
Massachusetts held that this section applies to th 
equitable as well as to the legal owner of the property 
In most cases the records failed to disclose whether 
the mortgagor was in the military or naval service. 
Therefore, unless the purchaser in the foreclosure sale 
had definite knowledge of the absence of such military 
service there was serious doubt as to the validity of 
his title. 
claiming any right, title or interest in any real estate 
because of failure to comply with the 
the above § 302 shall be barred from asserting such 
claim unless his action is commenced prior to March 
4, 1924. ; 

Interesting examples of administrative standards 
for the sale of goods are contained in the Naval Stores 
Act (Pub. No. 478) and the Cotton Standards Act 
(Pub. No. 539). In each case the Secretary of Agri- 
culture is authorized to establish standards and per- 
sons selling in interstate or either 
naval stores or cotton are required under criminal pen- 
alty to refer to or describe such goods in accordance 
with the standards so established. 

The Cotton Standards Act relieves American ex- 
porters from the necessity of making their transactions 
according to Liverpool standards. Standards for cot- 
ton had been established under the Cotton Futures Act 
but the Liverpool Exchange refused to recognize those 
standards. The new act, therefore, requires the use 
of the United States standards and forbids reference 
to or description by any other grade or standard. The 
Secretary is required, on request, to determine the 
true classification of either naval stores or cotton and 
his certificate is made prima facie evidence in the 
courts of the United States. Indeed, the Naval Stores 
Act goes further and makes the certificate prima facie 
evidence in any court, thereby involving congressional 
regulation of the rules of evidence in state courts. 

The provisions of the Naval Stores Act making 
unlawful the use in interstate or foreign commerce of 
any false or deceitful practice suggests the applicability 
of U. S. v. Cohen Grocery Co. (255 S. 81) hold- 
ing that the Food Control Act of 1917 was unconsti- 
tutional in so far as it penalized the making of any 
“unjust or unreasonable” rate or charge in the sale of 
necessaries. Whatever may be the court’s holding on 
this point with respect to the Naval Stores Act many 
students of law enforcement will feel that the act rep- 
resents a step backward. To place upon a dealer the 
risk of going to jail for making use of a means or 
practice which, though usual in the trade, some jury 
may hold to be in fact misleading or deceitful seems to 
be unnecessarily harsh. The better practice is illus- 
trated by the Packers’ Act which gives authority to an 
administrative agency to order the discontinuance of 
the wrongful practice with a criminal penalty for dis- 
obedience of such order after the individual affected 
has had opportunity for testing it in the courts, 
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taries, made a practical monopoly on the whole river, 
a monopoly that was later assured by the legislature of 
the State. The Monopoly in New York did not go un- 
questioned. Citizens of New Jersey attempted to oper- 
ate a ferry between Hoboken and New York, which 
was forbidden by the New York Monopoly. 

In 1811 the New Jersey legislature passed an act 
of retortion which authorized the owner of any New 
Jersey boat seized under the New York law, to capture 
and hold any steam craft belonging in whole, or in 
part, to a citizen of New York, which should be for- 
feited to the New Jersey owner of the boat seized. 
New York countered with a still more stringent law in 
favor of the Monopoly. Connecticut forbade any 
vessel licensed by Livingston and Fulton from entering 
Connecticut waters. Georgia granted a monopoly for 
steam navigation on the Savannah River. Massa- 
chusetts did the same for her waters. Vermont fol- 
lowed with a monopoly on Lake Champlain and this 
commercial warfare between the states was in full 
swing when Gibbons vs. Ogden came before the Su- 
preme Court of the United States on an appeal from 
the New York Court of Errors, granting Ogden an 
injunction against Gibbons. Gibbons was operating 
a boat between New Jersey landings and Elizabeth 
Town in the same state without securing permission 
from the New York Monopoly. At the last named 
point he exchanged passengers with Ogden, who con- 
tinued the traffic to New York City. Upon an applica- 
tion of the Monopoly, Chancellor Kent exonerated 
Ogden because he held a license from the Monopoly, 
but enjoined Gibbons from navigating the waters in 
the Bay of New York or Hudson River between Staten 
Island and Powlas Hook. Gibbons immediately began 
to run his boat between New York and New Jersey in 
direct competition with Ogden, claiming the right under 
a Federal coasting license, and the latter applied to 
Chancellor Kent for an injunction which was granted 
and upheld by the New York Court of Errors. Appeal 
was taken by Gibbons to the Supreme Court of the 
United States, claiming that the New York Monopoly 
was void, under the commerce clause of the constitu- 
tion. Gibbons was represented by Wirt and Webster ; 
Ogden, by Oakley, then Attorney General of New 
York and Emmet, that great Irish ex-patriate who 
made the leading argument for Ogden. 

Undoubtedly the argument of Webster in this 
case was his greatest. Marshall borrows more freely 
from it, follows more closely his logic than that of any 
other lawyer in any other case. Emmet argued at 
great length that the power over commerce was con- 
current in the Federal government and the states. That 
Congress not having specifically legislated as to the 
waters of New York, the state had a right to grant 
the monopoly. Webster declared that the original ob- 
ject sought by the new government was control of 
commerce. That the Annapolis convention which 
opened the way for the constitutional convention was 
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called solely to consider the confusion and chaos exist- 
ing, because of conflicting regulations of commerce in 
the different colonies. That was the primary object; 
that concurrent jurisdiction was impossible and was 
clearly forbidden by the commerce clause of the Fed- 
eral Constitution. 

Marshall states the two questions before the court 
First, whether the monopoly is repugnant to that clause 
in the constitution which authorizes Congress to regu- 
late commerce, or second, to that which authorizes 
Congreés to promote the progress of science and useful 
arts. The second question while strongly urged in the 
argument, was rejected and the decision based wholly 
on the commerce clause. The opinion of the court 
below had been written by Chancellor Kent, then at 
the height of his fame, and Marshall at the outset paid 
this tribute to him. 


It (the decision) is supported by great names—by 
names which all the titles to consideration that virtue, 
intelligence, and office can bestow. No tribunal can ap- 
proach the decision of this question without feeling a 
just and real respect for that opinion which is sustained 
bu such authority, but it is the province of this Court, 
while it respects not to bow to it implicitly; and the 
judges must exercise, in the examination “ the subject, 
that understanding which Providence has bestowed upon 
them, with that independence which the people of the 
United States expect from this department of government. 


He then once more connotes the distinction be- 
tween the old confederacy and the new government. 

As preliminary to the very able discussions of the 

constitution, which we have heard from the bar and as 
having some influence on its construction, reference has 
been made to the political situation of these states, an- 
terior to its formation. It has been said that they were 
sovereign, were completely independent, and were con- 
nected with each other only by a league. This is true. 
But when these allied sovereigns converted their league 
into a government, when they converted their Congress of 
Ambassadors, deputed to deliberate on their common con- 
cerns, and to recommend measures of general utility, 
into a legislature, empowered to enact laws on the most 
interesting subjects, the whole character in which the 
states appear, underwent a change, the extent of which 
must be determined by a fair consideration of the instru- 
ment by which that change was effected. 

He then produced his favorite argument for a 
liberal construction of the new constitution, in one of 
those profound and impressive paragraphs that leaves 
nothing to be added to the argument and nothing to 
be said by way of answer 

This instrument contains an enumeration of powers 

expressly granted by the people to their government. It 
has been said that these powers ought to be construed 
strictly. But why ought they be so construed? Is there 
one sentence in the constitution which gives countenance 
to this rule? - In the last of the enumerated powers, that 
which grants, expressly, the means of carrying all others 
into existence, Congress is authorized, “to make all laws 
which shall be necessary and proper” for the purpose. 
But this limitation on the means which may be used is 
not extended to powers which are conferred, nor is 
there one sentence in the constitution which has been 
pointed out by the gentlemen of the bar, or which we 
have been able to discern, that prescribes this rule. We 
do not, therefore, think ourselves justified in adopting 
it. What do gentlemen mean by a strict construction? 
If they contend only against that enlarged construction 
which would extend words beyond their natural and 
obvious import, we might question the application of the 
term, but should not controvert the principle. If they 
contend for that narrow construction which, in support 
of some theory not to be found in the constitution, would 
deny to the government those powers which the words of 
the grant, as usually understood, import, and which are 
consistent with the general views and objects of the in- 
strument; for that narrow construction which would 
cripple the government and render it unequal to the ob- 
jects for which it is declared to be instituted, and to 






which the powers given, as fairly understood, render it 
competent; then we cannot perceive the propriety of this 
strict construction, nor adopt it as the rule by which the 
constitution is to be expounded. As men, whose inten- 
tions require no concealment, generally employ the words 
which most directly and aptly express the ideas they 
intend to convey, the enlightened patricts who framed 
the constitution and the people who adopted it, must be 
understood to have employed words in their natural sense, 
and to have intended what they have said. If, from the 
imperfection of human language, there should ‘be serious 
doubts respecting the extent of any given power, it is a 
well-settled rule that the objects for which it was given 
especially when those objects are expressed in the in- 
strument itself, should have great influence in the con- 
struction. We know of no reason for excluding this 
rule from the present case. The grant does not convey 
power which might be beneficial to the grantor, if re 
tained by himself, or which can enure solely to the benefit 
of the grantee, but is an investment of power for the 
general advantage, in the hands of agents selected for 
that purpose; which power can never be exercised by the 
people themselves, but must be placed in the hands of 
agents, or lie dormant. We know of no rule for con- 
struing the extent of such powers, other ~" is given by 
the language of the instrument which nfers them, 
taken in connection with the purpose for whl ich they were 
conferred. 


Quoting the clause of the constitution, “Congress 
shall have power to regulate commerce with foreign 
nations and among the several states, and among the 
Indian tribes,” he says, “Our constitution being, as was 
aptly said at the bar, one of enumeration and not of 
definition.” Webster voiced this at length. Marshall, 
in these seven words compressed Webster’s argument 
and so briefly sets forth the whole doctrine of the 
liberal constructionists. The keynote of Marshall's 
theory of the constitution was that the constitution 
enumerated the powers granted, but did not define, 
limit or constrict them. Nor was it intended to deny 
to Congress such powers as were necessary or ex- 
pedient or proper to carry out the granted powers, 
because the constitution expressly granted to Congress 
whatever is necessary and proper to carry out the 
enumerated powers. 

This argument has been so fully developed in the 
article on McCulloch vs. The Bank, that I shall not 
repeat it here. 

Considering the meaning of the word commerce, 
which counsel for Ogden had claimed, meant solely the 
exchange and carriage of good between the states, 
Marshall coins his celebrated phrase, “commerce is 
intercourse.” Under this definition commerce has come 
to include not only travel of persons and the carriage 
of goods, but also the transmission of intelligence. He 
argued at length that from the fact that the power of 
Congress to regulate navigation under this clause, has 
never been denied, that a narrow meaning was not 
intended to be given to it. That it had been universally 
admitted that this clause comprehends every species of 
commercial intercourse between the United States and 
foreign nations. 

To what commerce does this power extend? The 
constitution informs us, to commerce, “with foreign 
nations, and among the several states and with the 
Indian tribes.’ 

It has, we believe, been universally admitted that 
these words comprehend every species of commercial 
intercourse between the United States and foreign nations. 
No sort of trade can be carried on between this country 
and any other, to which this power does not extend. It 
has been truly said that commerce as the word used in 
the constitution is a unit, every part of which is indicated 
by the term. 

If this be the admitted meaning of the word, in its 
application to foreign nations, it must carry the same 
meaning throughout the sentence, and remain a _ unit, 
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DECISIVE BATTLES OF CONSTITUTIONAL LAW 
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l¢ ; . . . 
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Comprehensive as the word “among” is, it may very 


. ' ’ Phan Certain activities of the Committee on American 
yperly be restricted to that commerce which concerns 


more states than one. The phrase is not one which Citizenship of the American Bar Association are in- 
would probably have been selected to indicate the com- terestingly set forth in the following letter recently 
pletely a traffic of a ee because it is not an apt sent out to members of the General and Local State 
nrase tor that purpose; an d the enumeration of the par- Councils, Officers of the State Bar Associations, and a 
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merce of a state. The genius and character of the whole hold conferences on methods of teaching the United 
government seem to be that its action is to be applied States Constitution. The University of lowa and 
to all the external concerns of the nation, and to those several other institutions have already arranged for 


nternal concerns which affect the states generally; but 


such summer conferences. Following is the letter 
not to those which are completely within a particular 





” state, which do not affect other states, and with which it referred to: 
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EQUITABLE INTERESTS AS AFFECTED BY THE 1922 
ENGLISH LAW OF PROPERTY ACT 
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I shall be merely restating what they already know. 

But with legislation so recent, and far reaching and 
in many ways, particularly from an American point 
of view, so radical as the present act for the basis of 
discussion, it has seemed to me that my time could be 
most advantageously employed in stating just what 
the act has done in the field in which we are now con- 
cerned, leaving the consideration of the implications 
therefrom to be developed subsequently. 

In one aspect or another law is always in a process 
of reformation. Sometimes the movement is slow, at 
other times rapid, sometimes widespread, at other times 
limited. Since almost the beginning of the nineteenth 
century the land law of England has been the sub- 
ject of legislative emendation. Such work was for the 
most part piecemeal. Tor the last twenty-five years 
two fundamental movements have been actively on 
foot; one having for its object the simplification of 
the title to land; the other having for its object the 
registration of the title to land. The present act which 
was passed on June 29, 1922, and which goes into 
effect on January 1, 1925, is a synthesis of these two 
lines of activity. [or the purpose of this paper I shall 
confine myself to the parts of the act that deal with 
the simplification of title. 

The method of this proposed simplification has 
been variously stated. Thus it has been said to be to 
assimilate the law of real property with the law of 
personal property, or to “make the title to land approxi 
mate as nearly as circumstances permit to the title to 
stock,’’ or metaphorically, “to put all interests in land 
except a fee simple absolute or for a term of years 
absolute behind the curtain of a trust for sale or a 
settlement.” That is, in general, the purpose of the 
movement has been to bring it about that only a 
single legal title in absolute form should be recognized ; 
that other interests should exist as rights in the land 
only with a liability to destruction by the acts of 
specified persons. But it is safe to say that a pro- 
posal to turn indestructible property rights into de- 
structible property rights or pure rights in personam 
would never become effective as legislation; so coupled 
with the provision for the simplification of land titles 
and their easy transferability we find the correlative 
proposition of creating new property rights in the new 
res—cash, bonds, other lands, or other property—sub- 
stituted for the original land. How does the act 
achieve this result? 

Sec. 1 provides that after the commencement of the 
act the only interests in land which can be created 
or transferred at law are these: 

(1) an estate in fee simple absolute in posses- 
s§10Nn, 

(2) 


| SUSPECT that for many, if not all, of my auditors 


a term of years absolute, 

(3) easements or mineral rights of the 
character, i. e., in fee or years absolute, 

(4) rent charges in possession issuing out of these 
estates, 


same 


1. A paper read before the Equit found Table, meeting of the 
Association of American Law Schools, ecember 29, 1922 


(5) land taxes and tithe rent charges and similar 
charges not created by an instrument, 

(6) rights of entry with respect to terms ot 
legal rent charges. 
cludes estates for a 
and estates terminable by notice. 

These are all that remain of the elaborate common 
law system of estates in land, all other estates, in- 
terests and charges in law are expressly declared in 
Sec. 1 to be converted into, and to take effect as, 
equitable interests. 

This wipes out as legal interests all estates for 
a person’s own life, including dower and curtesy, or 
for the life of another, all tail estates, all remainders 
and reversions in the strict sense of the terms, all con- 
ditional limitations, and all powers of appointment 
vested in third persons, save by way of mortgage, or as 
an agent of the owner. The statute of uses is expressly 
abolished by Sec. 1, sub Sec. 7 and it is provided that 
provisions requiring conveyances to uses shall be ef- 
fectuated by conveyances upon the requisite trusts. 

Obviously this is but the first step toward the 
end at which this aspect of the Statute is directed. To 
change most of the titles in land from legal to equit- 
able means simply this: that before this statute a tenant 
for life say, had certain claims, powers, privileges and 
immunities with regard to a given piece of soil which 
a court of law would protect and which, ignoring the 
registry acts, could not be affected by the conveyance 
of any third person. If we say that his interest is now 
equitable only, we mean that a court of law will not 
recognize this congeries of rights but that a court of 
equity will recognize and protect at least the most 
valuable of them as against a person who holds what 
we call the legal title to that land unless he acquired 
it for value and in ignorance of the life tenant’s in- 
terests. But so long as this group of rights or a 
substantial part of it is still capable in a large number 
of instances of being enforced against the holder of 
the legal title, or, if jurisdiction cannot be obtained 
over such holder, then directly against the land, the 
complications have merely been shifted from law to 
equity but they still exist. And when, as in England, 
jurisdiction in law and equity is combined in the same 
court the change has been in most cases little more 
than in words. The land can be conveyed with an 
approximation to the ease with which chattels are con- 
veyed only if these complicated interests can be stripped 
off. This stripping off is the second, and at first blush, 
more radical step taken by the act. But its radicalism 
largely disappears when it is considered against the 
background of English legislation for the last forty 
years, and a brief reference to that will make the 
rationale of the present act clearer. 

For the last 250 years most of the 
in England have been held in strict settlement. 
duced to its lowest terms such a settlement was based 
on a conveyance in fee to trustees to the use of the 
settlor for life, and on his death to the use of the eldest 
and other sons in tail male; the estate in the hands 
of the life tenant was ordinarily subject to numerous 


By Sec. 188 “estate for years” in- 


year or less, from year to year, 
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large estates 
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rent charges, and there were limitations to the trustees 
to preserve contingent interests. As the oldest son in 
each generation reached majority he and his father 
would joint in a new settlement on similar terms, vest- 
ing life estates in the father and in the son. The con- 
sequence was that at no time was there a tenant in tail 
in possession by whom the entail could be barred. 
\nother form of settlement used for the smaller 
estates consisted in conveying to trustees in fee with 
power to sell, but until sale to allow the occupation of 
the premises in a specified line of beneficiaries. In 
both forms of settlement the land was tied up: in the 
strict settlement, because, although the tenant in pos- 
ession had a legal estate, he had only a life interest, 
vhich, as has already been said was generally burdened 
with charges, with the consequence that he had ordin- 
irily neither the inclination nor the means to make im- 
provements and of course unless specified powers were 
given he could convey no interest beyond his own life 
estate. In the other form of settlement the occupant 
had only an equitable interest. The trustees had power 
to sell, but they might or might not exercise it. Dur- 
ng the nineteenth century various legislative efforts 
vere made to meet the evils of this situation, but they 
were piecemeal and of no great value. The whole 

atter was finally dealt with comprehensively in the 
Settled Land Act of 1882. Time does not permit, nor 
is it necessary, to consider this in any detail. It is 
sufficient to say that this act provided in substance that 
where by any instrument or instruments land was 
limited to or in trust for, any persons by succession, 
that land should be regarded as settled land. The 
person who for the time being was beneficially entitled 
for life to the possession of the land was declared to 
be the tenant for life of the land. As such he was 
given the power under certain limitations to convey an 
unincumbered title to the land by way of lease or in 
fee simple ; and the proceeds derived from the sale were 
substituted for the land in the trust or other succession. 
It is this idea enlarged and adapted that is the basis 
of the present act in the aspect now under consideration. 

Section 3 of the present act, which provides the 
means by which the legal estate may be conveyed 
free from equities, seems to me unnecessarily com- 
plicated in its provisions. It provides in subsection 1 
that a purchaser of a legal estate shall take free from 
equitable interests whether he has notice or not except 
as provided by subsection 2. Subsection 2 provides 
that a conveyance of a legal estate shall not overreach 
an equitable interest of which the purchaser has notice 
except in cases specified in the said subsection 2 and in 
subsection 3. It is not worth while taking your time 
to give the language of the act in extenso. Ignoring 
its own sectioning there are three classes of cases taken 
care of: 1, where the land is held under a trust for 
sale; 2, where it is held under a settlement; 3, where 
neither of these is true. 

These provisions require examination somewhat 
more in detail. In case 1, i. e., where the land is held 
under a trust for sale, if the trustees have power by 
the deed of trust to sell free from equities no quest- 
tion arises, and the statute in providing that the pur- 
chaser takes free from equities is merely restating for 
the sake of completeness, the already existing law. If 
the trustees have not such power they are given it by 
Sec. 3, subsection 3, P. 1, which provides that where 
land is subject to a trust for sale any equitable estates 
or powers arising with respect to such land may be 
overreached by the trustees. Schedule IV of the act 
provides for the details of such conveyances by the 


trustees, and gives any person interested in the land 
the privilege of applying to the court to compel action 
by the trustees. 

These provisions take care of the land under 
trusts. A similar problem presents itself with regard 
to land held in strict settlement. Here the situation 
was already largely taken care of by the Settled Land 
Act. The present act provides, Sec. 3, Subsection 3, 
P. II in substance, that the tenant for life may over- 
reach equitable interests and powers by a conveyance of 
the legal estate to a third person. Of course under the 
definition of legal and equitable estates as given in 
the act, such a tenant would have only an equitable in- 
terest. There would be nothing unthinkable in giving 
such a tenant a power over both the legal and equitable 
interests. In Schedule V elaborate provision is made 
for covering the situation. It is provided that the 
legal estate that forms the subject matter of the set- 
tlement shall be conveyed by what is called a vesting 
conveyance to the life tenant for the time being. The 
same deed also names the trustees of the settlement. 
The trusts are expressed in a separate trust deed. The 
person in whom the title is thus put by the vesting 
conveyance is thereby conclusively established as the 
tenant for life within the meaning of the Settled Land 
Act and this act and as such has power to vest in the 
purchaser an unincumbered legal title free from 
equities. 

There still remains to be taken care of the third 
group, i.e. cases where the legal estate is subject to 
equitable interests or powers, always bearing in mind 
the enlarged sense of the term “equitable” as used in 
the new act, but where these equitable interests cannot 
be overreached by the terms of the trust or under the 
Settled Land Act or by the sections of this statute re- 
lating to those situations. The act deals with this 
situation by Section 3, subsection 3, P. III. In such 
cases the holder of the legal title is empowered to con- 
vey it upon a trust for sale to two or more persons 
approved by the holders of the equitable interests, or 
by the court, as trustees: or without the consent of 
either the beneficiaries or the court he may convey to a 
trust corporation upon the same trust. The trustees 
created by either of these means are then given power 
by the act to sell the land and so overreach the equitable 
interests. 

To recapitulate briefly at this point, it may be said 
that the Act has made the title to land easily convey- 
able (1) by abolishing all legal estates but fees.simple 
and estates for years and making all other interests 
equitable, (2) by providing for cutting off these inter- 
ests irrespective of notice, (3) by putting the power 
of passing a clear title, where the title is divided, in 
the person most directly and actively interested in the 
development and management of the property, the so- 
called life tenant within the meaning of the Settled 
Land Act or trustees having approximately the same 
powers. Two questions still remain for consideration: 
(1) the rights of the holders of equitable interests 
after the sale of land, (2) the obligations of the pur- 
chaser. 

As to the first of these two questions the answer 
is obvious: The holders of the various equitable in- 
terests in the land cut off by the sale would naturally 
have the same interests with the same priorities in the 
proceeds of the sale. This is provided for in Sections 
3, 11 and 12 and the details are given in Schedules IV 
and V. 

The duty of the purchaser has already been 
touched on in other parts of this paper. If the land is 
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held in strict settlement, by Schedule V, Sec. 13, he is 
entitled to deal with the person named in the vesting 
instrument as the technical tenant for life within the 
meaning of the Settled Land Act and hence competent 
to give a clear title. He need not inquire as to the 
trusts named in the trust deed nor is he affected by 
knowledge of them. As to the payment of the pur- 
chase price, he must pay either to the Trustees of the 
Settlement named in the last vesting deed or into court. 

As to land held under Trusts for sale, Schedule 
IV, Sec. 3, provides that the purchaser shall not be 
concerned with the trusts affecting the proceeds of the 
sale. The proceeds are to be paid to not less than two 
trustees if individual or to a trustee corporation. 

Land subject to other equitable estates, as has 
already been pointed out, may be brought into the 
category of settled land and so within the application 
of the rules just stated. 

Restrictive covenants, and easements or privileges 
operating only as equitable interests, and contracts or 
options to convey are separately dealt with. If created 
prior to the present act they are extinguished only by 
a purchase for value without notice. If created after 
the act they are protected only if registered as a land 
charge. Any other equitable interest that is duly 
registered or of which actual notice is given by the 
deposit of documents relating to the legal estate is also 
protected merely by that fact. In the case of a pur- 
chaser with notice of the legal estate in such circum- 
stances that the equitable interests are not extinguished 
the purchaser is put in the same position as the original 
owner of the burdened title by Schedule I, Pt. II, 
Sec. 2. 
The topic of undivided interests deserves separate 
mention. It has been said that undivided interests are 
merely a series of estates arranged concurrently instead 
of successively. They undoubtedly furnish in many 
cases as serious an obstacle to the easy transmission of 
a complete legal title as do successive estates, and hence 
are equally obnoxious to the spirit of tle present act. 
Sec. 10 provides that for removing the difficulties 
incidental to land being held in undivided shares and 
for preventing the creation of undivided shares except 
under a settlement or behind a trust for sale, the third 
schedule of the Act shall apply. This schedule pro- 
vides the methods by which undivided interests now 
existing are to be overreached, and the effect of a 
subsequent conveyance of undivided interests. It is 
not worth while to attempt to give these provisions in 
detail. If the legal title to the land is in Trustees or 
within the principle of the Settled Land Acts, the trus- 
tees are given statutory powers of sale similar to those 
already discussed. In other cases of ownership in 
common, detailed provision is made for changing and 
putting the legal title in such shape that it can be easily 
dealt with free from equities 

In conclusion it may be said that the act has done 
very much more than to change legal estates other 
than those in fee or for years into equitable estates. 
One of the chief characteristics of an equitable estate, 
under the modern statutes that give courts of equity 
jurisdiction in rem, is the non-destructability of such 
an estate except by a purchaser for value of the legal 
title without notice of the equitable interest. Under 
the English Act this characteristic no longer obtains 
either with regard to the new statutory equitable estates 
or with regard to the normal equitable estates. Yet 
it would not be accurate to say that the rights of the 
erstwhile holders of interests in rem have now become 


interests merely in personam. They are still in ret 
only with a much greater liability to destruction, o 
metaphorically, transfer from one res to another, thai 
was formerly the case. 

How much value the parts of the act that hay 
been discussed may have for us can better be told afte: 
the operation of the act has been observed for a fey 
years. We have no such tying up of estates as exist 
in England under their settlements and consequently 
we feel no pressing call for any such drastic legislatior 
along these lines. We do have the existence of 
cotenancies carried frequently to high subdivisions. It 
is possible that in this field of the law we may get some 
suggestions of practical value.* 


2 For further discussion of the subject mat 
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Legal Education in the Philippines 


“It is interesting to learn that there are today six 
law schools in Manila, with probably 2,500 students, 
of whom the larger part are government clerks, or 
young men occupying minor positions with commer- 
cial firms, the balance being what is known as profes- 
sional students; i. e., those who devote their entire 
time to the study of law, being supported by their 
parents or otherwise. In these law schuols, with one 
exception, namely, the University of Santo Tomas, 
the oldest educational institution in the Philippine 
Islands, the courses of instruction are given ‘rom 
about 5 o’clock in the afternoon until 8 or 9 o’clock in 
the evening. The teaching staffs are very largely 
drawn from the legal profession. Only a few pro- 
fessors devote their entire time to instruction in legal 
subjects. Three of the six schools instruct entirely in 
English; the other three in Spanish. The course of 
instruction in all of the law sclools is a four-year 
course, divided into two semesters. The of the 
six law are as follows: Philippine Law 
School ; College of Law, University of the Philippines; 
University of Manila; Universidad de Santo Tomas; 
Escuela de Derecho; Academia de Law 
School Journal. 


name 


schools 


Leyes.”’— 


A Canadian View of Juries 


“We in Canada shall await with interest what 
may be said in defense of the American jury; and in 
the interim it would not be amiss for us to inquire if 
all is well with our own system. We harbor the im 
pression that in our times, here as well as in England 
the lawyer of wide forensic experience regards Black- 
stone’s lyrical eulogy of trial by jury as mere ‘tosh.’ 
At no time in its history, we think, could trial by jury 
be sung as ‘the palladium of British liberty, the glory 
of the English law, and the most transcendent privi- 
lege that any subject can enjoy or wish for.’ On the 
contrary, we think, and in this thought we are glad to 
be in agreement with our American cousins, that it is 
the judges on the bench and not juries in the box that 
give to our Courts of Justice their strength and wis- 
dom in maintaining the peace and security of social 
life.”—-Canadian Law Review, April 





A NEW DISCOVERY 


Consideration of the Meaning of “Discover” as Used in Section of Congressional Act 
Authorizing Seizure of Intoxicating Liquors Being Transported in Any Con- 
veyance in Violation of Law 


By Georce L. Hunt 
Of the Montpelier, Vt., Bar* 


NE aspect of the exercise of Federal power, 
O touching or likely to touch any one of us with 

peculiar directness, seems to me at this time an 
appropriate subject of examination and discussion. 
When the enforcement of the Volstead Act was under- 
taken, we began to read in the newspapers of travelers 
on our public highways being stopped and their vehicles 
ing searched for intoxicating liquor. Some who did 
not stop were fired upon. While the use of firearms 
now appears to have been discontinued by enforcement 
officers, the practice of stopping and subjecting to 
search automobiles lawfully traveling the highways 
has continued. It may be of interest therefore 
to inquire whether such practices are warranted by law 
or contrary to private right. 

The authority of prohibition enforcement officers 
to search without warrant automobiles on the public 
highways is granted, if at all, by section 26 of the 
Volstead Act, as follows: 

When the 
or any omecer ol 
the act of transport 
cating liquors in 
or air crait, 
seize any and 
being transported contr 

It will be noticed that this provision imposes the 
duty of seizure upon discovery of the act of illegal 
transportation; but how is the discovery to be made? 
The right to stop and search is not in terms granted, 
and the method by which the discovery is to be made 
is not stated. Clearly, then, there is here no legislative 
warrant for the exercise of any extraordinary means 
or methods for discovering the act of illegal transpor- 
tation, and the legality of any given means or methods 
must be tested by other provisions of the law. With 
the duty of seizure imposed upon discovery, by fair 
implication, aided by the general duty of enforcement, 
it may well be argued that the duty to discover viola- 
tions of law is also imposed ; but it does not follow that 
such duty may be performed without regard to the 
guaranteed right of due process of law as a prerequisite 
of deprivation of liberty. It cannot be denied that to 
stop one who is lawfully traveling a public highway, 
by force or show of authority, even momentarily, is a 
deprivation of liberty not different in quality from 
actual imprisonment. As was said by our Supreme 
Court, in Goodell v. Tower, 77 Vt. 61: “Every restraint 
upon a man’s liberty is, in the eye of the law, an im- 
prisonment, wherever may be the place or whatever 
may be the manner in which the restraint is effected.” 
The means now commonly employed by enforcement 
officers suggest that the “discovery” of the Volstead 
Act is some sort of a new discovery, and so I have 
entitled this paper 

The Standard Dictionary defines “discovery” as 


missioner, his assistants, inspectors, 
aw shall discover any person in 
ng in violation of the law, intoxi- 
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the act of discovering ; especially, the act of finding out 
and bringing to public notice something before un- 
known; a disclosure to view, revelation. The same 
authority defines the verb “discover” as to get first 
sight or knowledge of, as something previously un- 
known or unperceived ; find out; ascertain; espy; de- 
tect ; also to uncover ; also to examine, explore. These 
last meanings, implying action, appear to be archaic. 
Other definitions are given, but the above comprise all 
that are pertinent, unless it be “discovery” in its usual 
legal sense, as a compulsory disclosure, as by_a bank- 
rupt of his property, or by a defendant in chancery of 
facts within his knowledge. 

The word “discovery” has been the subject of 
judicia] interpretation in several connections. In some 
states statutes of limitation of an action of fraud begin 
to run from the discovery of the fraud, and it has been 
held that discovery must be such as to imply knowledge 
and is not satisfied by the mere suspicion of wrong; 
that it means a time when the fraudulent act is re- 
vealed, or made known, to the aggrieved party, or when 
there is evidence of evidential tacts leading to a belief 
in the fraud. 

Under mining laws, providing that no location of 
a mining claim shall be made until the “discovery” of 
the mineral within the limits of the claim, the word has 
been held to mean such a discovery that an ordinarily 
prudent man would be justified in spending his time 
and labor thereon in the development of the property. 
And as applied to oil, it was said that mere indications 
of oil, however strong, are insufficient to constitute a 
discovery of mineral within the limits of a mining claim 
in order to support an original location, especially where 
the substance found is claimed on one side to be oil, 
and on the other to consist only of shale grease. In 
another mining case, it was said to mean such a dis- 
covery as gives reasonable evidence that the ground is 
valuable for mining, taking into consideration its char- 
acter, location, and surroundings. 

In Massachusetts a statute authorized an addi- 
tional assessment on personal property on a discovery 
by assessors that the taxable personal estate of any 
person had been omitted from the assessments, and it 
was held that such discovery means becoming satisfied 
as a board of assessors that there had been such omis- 
sion. 

Some of these holdings are clearly inapt for our 
purpose, some are suggestive ; but there seems to be no 
reason to doubt that “discover”, as used in the legisla- 
tion under inquiry, is to be taken in its plain, ordinary 
sense of find out, ascertain, espy, or detect, and that 
it contemplates a situation found out, revealed, or dis- 
closed, rather than mere action therefor that may or 
may not result in disclosures or revelation. 

From an examination of the few decided cases 
touching the question, it is apparent that the courts 
have been at a loss to know just what interpretation to 





322 


AMERICAN Bar ASSOCIATION JOURNAL 





give to the word “discover.” 
question has been avoided. 

In U. S. v. Bateman, 278 Fed. 231, decided by 
the District Court in California, February 6, 1922, 
defendant’s automobile had been seized without war- 
rant and intoxicating liquor was found therein under 
illegal transportation. ‘The proceedings were on his 
motion for the return of the property, on the ground 
that the search and seizure without warrant were un- 
lawful. The court recites section 25 of the Volstead 
Act, relating to search warrants, as follows: 

No search warrant shall issue to search any private 
dwelling occupied as such unless it is being used for 
the unlawful use of intoxicating liquor, or unless it is 
in part used for some business purpose such as a store, 
shop, saloon, restaurant, or boarding house. 

The court then said: 

Here is an expression of Congress to the effect 
that in certain instances search warrants shall not be 
permitted. If Congress had been of the opinion that 
to search automobiles on a public highway without a 
search warrant was unreasonable, it certainly would 
have included, with the prohibition as to dwelling in 
section 25, a prohibition as to automobiles. 

The court also recites section 6 of the act of 
Congress approved November 23, 1921, as follows: 
_ That any officer, agent, or employee of the United 
States engaged in the enforcement of this Act, or the 
National Prohibition Act, or any other law of the 
United States, who shall search any private dwelling 
as defined in the National Prohibition Act, and oc- 
cupied as such dwelling, without a warrant directing 
such search, or who while so engaged shall without a 
search warrant maliciously and without reasonable 
catise search any other building or property, shall be 
guilty of a misdemeanor. 
The court then said: 

Again, if Congress deemed it an unreasonable 
search and seizure in a case like the one before the 
court, it had a good opportunity to express its con- 
victions, but it did not. This would seem to be a sanc- 
tion by Congress to search vehicles or other buildings 
or property without a warrant, unless the same was 
done maliciously and without reasonable cause, 


But this reasoning is far from convincing. Con- 
gress was dealing with the right to search a particular 
class of property, namely, a private dwelling; and to 
imply by its silence a grant of authority to search with- 
out warrant other classes of property, in no way 
germane to the class specified, seems far-fetched. The 
prohibited instances in section 25 related solely to the 
particular class of property dealt with in that section, 
and there was no occasion to deal with any other class. 
Indeed, the matter of search warrants not elsewhere 
being mentioned in the act, the logical implication is 
that search warrants are generally required, but as to 
their exercise in case of a private dwelling special re- 
strictions were deemed necessary. And the act of 
November 23, 1921, lends strength to this view. That 
act was dealing with activities during the exercise of 
a search warrant and nowhere purports to touch activi- 
ties without warrant generally, but merely places 
further restrictions upon the exercise of the authority 
to search a private dwelling as given by section 25 of 
the National Prohibition Act. If we start with the 
right of search generally, then restrictions upon that 
right of a particular character may give rise to the 
implication that the exercise of the right is not other- 
wise restricted. But that is not the situation here, 
where we are seeking some legislative authority for 
the exercise of the right of search at all. 

In certain other cases, the courts, not seeking to 
read into the act something that is not there, have 
recognized that the right to stop and search automobiles 
on the public highway must be found in an interpre- 


Wherever possible, the 


tation of section 26 of the act and its provision respect- 
ing the discovery of illegal transportation. 

Elrod v. Moss, 278 Fed. 123, an appeal from the 
District Court in South Carolina, decided November 1, 
1921, was an action for illegal arrest and imprisonment 
and illegal search of plaintiff’s automobile. The de 
fendant Moss was a state constable and the defendant 
Mitchell a rural policeman. Provided with search 
warrants to search the plaintiff's car, they did so, but 
found no intoxicating liquor. While traveling the 
public highway, the plaintiff was ordered to stop by 
Moss, but he speeded up his car, struck Moss, and 
knocked him off the car. At Moss’ direction one Gos- 
nell pursued the plaintiff, and as he was overtaking 
him, the plaintiff threw a package from his car. What 
this package was, what it appeared to be, or what it 
may have contained, the case does not disclose. While 
the validity of the search warrants under which the 
officers acted was questioned, the warrants were held 
valid; and for this reason the decision is hardly an 
authority on the question of the right to stop and 
search without warrant. The case touches rather the 
justification for Gosnell in arresting the plaintiff as he 
did and seizing the automobile, further duties imposed 
upon officers under section 26 upon discovery of any 
person in the act of transporting intoxicating liquors 
in violation of law. The court said: 

Under the federal as well as the state statutes, to 
justify search and seizure or arrest without warrant, 
the officer must have direct personal knowledge 
through his hearing, sight, or other sense, of the com- 
mission of the crime by the accused. But it is not 
necessary that he should actually see the contraband 
liquor. Here the plaintiff had resisted the warrant to 
search his car for contraband liquor; he had struck 
the officer from his car to prevent a search, and in 
flight had thrown a package from his car. We think 
the jury might well conclude that all this constituted 
a discovery by Gosnell of the plaintiff in the act of 
transporting contraband liquor in his automobile, and 
that Gosnell was justified in making the arrest for in- 
terference by plaintiff with the performance of his 
official duties. 

In as much as nothing appeared showing the actual 
presence of intoxicating liquor, as a specific article, 
other than what might in the circumstances be inferred 
from the throwing away of a “package”, it is difficult 
to comprehend how it could be said that anyone could 
have had direct personal knowledge through any sense 
of the illegal transportation. Rather than discovery, it 
appears to rest upon supposition and speculation. It 
may have been a guilty article of some sort, but to say 
that it was intoxicating liquor violates all rules of legal 
inference. 

In U. S. v. Crossen, 264 Fed. 459, decided in the 
District Court, in Pennsylvania, April 23, 1920, the 
court had occasion to discuss the right of seizure with- 
out warrant. It is plain that in certain circumstances a 
wide difference may exist between the right of search 
and the right of seizure. In this case, moreover, while 
the court speaks of what an officer may not do, rather 
than of what he may do, the “discovery” of intoxicating 
liquors is treated in the sense of “found.” The court 
said: 

A careful analysis of the act makes it apparent 
that in no case is a prohibition officer or agent justi- 
fied in seizing intoxicating liquor or other property 
without a search warrant, except as provided in section 
26, which makes it his duty to seize all intoxicating 
liquors found being transported contrary to law in any 
wagon, buggy, automobile, water or air craft, or other 
vehicle. 

The case of U. S. v. 
District Court, in Ohio, 


Slusser, 270 Fed. 818, 
decided February 11, 


in the 
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was an application for the return of property seized 
without warrant. Defendant’s automobile, loaded with 
liquor,,was seized in his garage by prohibition agents. 
He disclaimed knowledge and ownership of the liquor, 
but that the results of the search should not be used 
in evidence against him and in order to regain his auto- 
mobile, he petitioned for its return. Two prohibition 
officers and two city policemen went to his residence, 
knocked and were admitted. One of the agents dis- 
played his badge and with Slusser’s permission 
searched the house for liquor. None was found in the 
house. On his house lot Slusser had a garage in which 
he kept his own car and also rented car-space to others. 
fhe garage was not locked, and the officers entered 
and found there two automobiles loaded with bottles 
of whisky, one belonging to defendant and the other 
to one ot his tenants, which the officers seized. 

In discussing the right to restitution of defendant’s 
automobile, the court said that in order to forfeit the 
automobile under the Voltsead Law, it was necessary 
that an officer of the law discover some person in the 
act of illegally transporting liquor in a vehicle. The 
court then said: 

The highest degree of evidence, viz., that an officer 
of the law perceive some person in the act of illegal 
transportation, is necessary. Seizure of the vehicle can 
only be made when liquor is seized. The law does not 
forfeit all vehicles at some time used for illegal trans- 
portation of liquor, but only those taken in the act. 

In the present case the automobile was standing 
in the garage with liquor in it. The defendant was in 
his house, eating his breakfast. The government does 
not claim that the defendant had theretofore been seen 
using it for the illegal transportation charged. The 
evidence might perhaps justify an inference that the 
liquor had been transported in the automobile to the 
garage, or that the liquor was loaded with intent to 
transport it from the garage, or that it was tempo- 
rarily halted in the progress of transportation. But 
this is not the degree of proof required to warrant 
seizure. The evidence does not show that any one was 
discovered in the act of transporting. It is not neces- 
sary that the vehicle should be discovered while actu- 
ally in motion, but it is necessary that some one should 
be discovered performing some act in furtherance of 
transportation, and the government’s own evidence 
here shows that no one was caught in such an act at 
the time the seizure was made. 

It was held that the automobile should be returned. 

This decision appears to be a strict and logical 
interpretation of the terms of the act. If this interpre- 
tation, having in mind the general purpose of the act to 
suppress the illegal transportation of intoxicating 
liquor, seems futile, it is only because the statute is 
narrow in its provisions. Ina matter so closely affect- 
ing private right, it is the duty of the legislative body 
to make plain the limitations placed upon the right, and 
it is neither the province nor the duty of the court to 
infer such limitations. Indeed, it is a matter of consid- 
erable doubt whether Congress has at all authorized 
any search without warrant, for there is no provision 
therefor, but only for further action upon “discovery” 
of intoxicating liquor in unlawful transportation; and, 
as shown above, the only provisions in the act relating 
to search relate to search by warrant. 

In U. S. v. Bateman, supra, the right to search 
automobiles without warrant was asserted ex necessi- 
tate. The court said: 

There is now and has been ever since this amend- 
ment went into effect almost a continuous stream of 
automobiles at or near the Mexican border to Los 
Angeles and other parts of the country. If these auto- 
mobiles could not be stopped and searched without a 
search warrant, the country, of course, would be 

flooded with intoxicating liquors, unlawfully imported. 
It is contended that the officers have no right to stop 


a person carrying a suit case, or satchel, to search for 
intoxicating liquors, on the ground that that would 
be a violation of the Fourth and Fifth Amendments to 
the Constitution. If a suit case or satchel could not be 
searched and seized without a search warrant, a tin 
container, jug, or bottle could not be taken away with- 
out a search warrant from a man carrying it. If an 
automobile, a suit case, satchel, tin container, jug, or 
bottle could not be searched and seized without a 
search warrant, they could not be seized at all, as a 
search warrant, under the law, can only be obtained 
upon affidavit showing that such automobile or other 
container had intoxicating liquor in it. Such an affi- 
davit cannot be made upon information and belief, but 
must be positively sworn to. Before a search warrant 
could be obtained, of course, the effect to be searched 
would be out of reach. Any person must necessarily 
reach this conclusion. 

The court’s conclusion cannot be disputed; but 
his argument has little bearing upon the question. If 
Congress had by statute made provision for reasonable 
search without warrant, and the question were one of 
its reasonableness, it could hardly be questioned but 
that legislation authorizing search of an automobile 
traveling a public highway without a search warrant, 
upon reasonable grounds therefor, must, for the rea- 
sons stated by the court, be held within the law and 
wholly reasonable. But we are now dealing with the 
existence by law of the right to search without warrant 
at all. No act of Congress grants the right in terms 
and, as shown above, the implication is against it. 

Assuming, however, that “discovery”, as used in 
the act, imports action and impliedly gives the right, in 
a proper manner, without warrant, to do what is rea- 
sonably necessary to uncover, and in that sense to dis- 
cover, intoxicating liquor in unlawful transportation, 
the practices complained of are not justified. The 
power of stopping and search without warrant, if it 
exists, being exercised under Federal law sanctioned 
by the Eighteenth Amendment of the United States 
Constitution,—the paramount law,—is to be tested by 
the provisions of that instrument. 

In addition to the Fifth Amendment, above re- 
ferred to, under which due process of law is guaran- 
teed, the Fourth Amendment is pertinent here. It is 
there provided as follows: 

The right of the people to be secure in their per- 
sons, houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated, and ro 
warrant shall issue, but upon probable cause, supported 
by oath or affirmation, and particularly describing the 
place to be searched, and the persons or things to be 
seized. 

The history of this provision and of similar pro- 
visions in our own and other state constitutions is 
reviewed in Lincoln v. Smith, 27 Vt. 328, in which 
our local legislation relating to the search for and 
seizure of intoxicating liquors was sustained. The 
early practice and adjudications in England permitted 
the use of general search warrants, but their legality 
was a subject of great controversy until the sixth year 
of the reign of George III, when they were adjudged 
to be illegal. And, as was said in the case cited: 

This controversy in England in relation to the 
validity of general warrant was well understood by 
the framers of our state and United States constitu- 
tions. It is evident from the language used that the 
provision to secure against unreasonable search and 
seizure was pointed against general warrants, ‘which 
had been condemned in England. 

Whether search and seizure without warrant is 
unreasonable, had been the subject of considerable 
judical discussion. In U. S. v. Slusser, supra, the 
court pointedly says: 

The right of the people to be secure in their 

houses and effects against unreasonable searches and 
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seizures is not limited to dwelling houses but extends 
to a garage used as this was, personally and for hire. 
lf the rule be not so, then not only a garage but every 
warehouse, shop, store, and office, and even a safety 
deposit vault, might be ransacked for liquor upon sus- 
picion. Such is not the law. 

On common principles, the above statement is 
wholly sound. While one’s automobile and baggage 
therein is plainly within the scope of one’s “effects”, it 
is apparent that not every search of one’s effects with- 
out a search warrant could be said to be unreasonable. 
It seems to have been generally accepted that a search 
of a dwelling house without warrant is itself unreason- 
able, although this view has doubtless been influenced 
by the special sanctity attaching to a dwelling house 
as a place of asylum. Indeed, early legislation of 
Congress and long-continued practice ‘thereunder fur- 
nished the basis of the holding in Lincoln v. Smith, 
supra, regarding the reasonableness of the search and 
seizure procedure there in question. 

$y the act of Congress in 1834, to regulate trade 
and intercourse with the Indian tribes and to preserve 
peace on the frontiers, provision was made for the 
search of boats, stores, packages and places of deposit, 
and if any spirituous liquor or wine were found, the 
goods, boats, packages and peltries should be seized 
and forfeited ; and any person in the government sery- 
ice or any Indian was empowered to take and destroy 
any ardent spirits of wine found in the Indian country 
except military supplies. Like large powers were early 
given in relation to the enforcement of customs laws 
and regulations. And in analogy to this time-established 
practice, the seizure of intoxicating liquors, while being 
unlawfully transported, has been held justifiable in the 
case of U. S. v. Fenton, 268 Fed. 221, decided by the 
District Court in Montana, October 25, 1920. The 
court said: 

The auto and whisky, by virtue of the National 
Prohibition Act, were forfeited, and thereby transferred 
to the United States, the moment defendants embarked 
upon the unlawful transportation. The United States 

was then possessed with the right of property and 
possession. Even as any other owner of property in 
like circumstances at common law, the United States 
without process could recover possession by force. 
And however, if at all, irregularly the officers proceeded, 
the defendants have no right to return of the property, 
nor to object to its use in evidence, whatever other, if 
any, right or remedy they may have. 

The statement of the right of any person at com- 
mon law to recover possession of his property by force 
und arguendo that the United States has the same right, 
1s Open to serious doubt. 

Moreover, we are not here dealing with the status 
of contraband goods, or with their use as evidence. 
Our inquiry involves the right to stop and search, as 
a part of the discovery, when there may not be, and 
more often is not, any discovery of intoxicating liquor 
under unlawful transportation. 

In U. S. v. Bateman, supra, the court, by a mis- 
application of the holding of the Fenton case, said that 
“the finding of the liquor justifies the search.” More 
consonant with reason and good sense, however, was 
the expression of the court in the Slusser case, above 
cited, where the court said: 

An unlawful search cannot be justified by what 
is found. A search that is unlawful when it begins is 
not made lawful when it ends by the discovery and 
seizure of liquor. It was against such prying, on the 
chance of discovery, that the constitutional amendment 
was intended to protect the people. 

And it may be added that the principle announced 

in the Bateman case, above referred to, that the finding 
of the liquor justifies the search, would be wholly ap- 


plicable to the entry and search of one’s dwelling house 
as well as to the stopping and search of his automobile : 
that is, enforcement officers might search the dwelling 
house without warrant; if no liquor were found, the 
entry and search would be unlawful ; but if liquor were 
found, the entry and search would be justified. The 
mere statement of the proposition proves its fallacy. 

The right guaranteed to the people by the Fourt! 
Amendment is to be secure in their effects, including 
their automobiles, against unreasonable searches. The 
precise question, therefore, is whether the prevailing 
practice of stopping and searching an automobile on 
the public highway is in itself unreasonable. If, noth- 
ing,else appearing, it is unreasonable, what additional 
circumstances make it reasonable? 

In O’Connor v. U. S., 281 Fed. 396, decided by 
the District Court, in New Jersey, June 17, 1922, the 
right of search and seizure without warrant at com- 
mon law, and as affected by the Fourth Amendment, is 
well stated. The court said: 

It is to be noted that this amendment has a dual 
purpose: First, the forbidding of unreasonable searches 
and seizures; and, second, the specifying of certain 
particulars to be observed before issuing warrants. 
Reasonable searches and seizures are not forbidden. 
And there is no inhibition of making either without a 
warrant. The right to arrest a person or thing of- 
fending against the law, without written warrant, under 
certain circumstances, long pre-existed the causes 
which led to the judicial condemnation of arrest on war- 
rants which failed to particularly describe the person 
or thing to be apprehended. This right was not drawn 
into question by such condemnation, and _ continues 
unaffected by the prohibition and restrictions embodied 
in the Fourth Amendment or other parts of the United 
States Constitution. 

The right to arrest one taken in the commission of 
crime was recognized at common law; as for a breach 
of the public peace, State v. Mancini, 91 Vt. 507; and 
for certain misdemeanors if authorized by statute, as a 
violation of fishing law, Sheets v. Atherton, 62 Vt. 
229; but otherwise in the absence of statutory author- 
ity, as a violation of the Sunday law, Mazzolini v. 
Gifford, 90 Vt. 352. But granting that intoxicating 
liquors actually found or discovered in unlawful trans- 
portation, may be seized without warrant, and that the 
Fourth Amendment nowhere forbids reasonable search 
without a search warrant, the question remains whether 
stopping an automobile traveling the public highway 
and subjecting it to a search for intoxicating liquors, 
without a search warrant, when no intoxicating liquors 
have at the time of stopping been found or discovered, 
and when the result of the proposed search is neces- 
sarily unknown, is an unreasonable search. 

In U. S. v. Bateman, supra, the court rightly said 
that Congress could pass no law which would have 
the effect of declaring a search to be reasonable, when 
in fact in the opinion of the court it was unreasonable, 
and that what is an unreasonable search and seizure is 
a judicial question. With the following conclusion of 
the court, however, I can wholly agree: 

The court must in each individual case 
as a judicial question, whether or not the search and 
seizure of an automobile is an unreasonable search or 
seizure, in view of all the circumstances in the case. 

Such a rule is no rule at all. Cases where the 
reasonableness of rates and of corporate activities have 
been before the courts have nothing in common with 
the instant matter. Such a rule applied here will put 
upon the aggrieved individual the burden of litigating 
the question and will open wide the door for over- 
zealous officers to search automobiles promiscuously 
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on the chance of finding contraband. While the ques- 
tion must necessarily be determined in some degree by 
the particular circumstances existing, the law is not 
so wanting in standards of reasonableness, especially in 
action directly infringing guaranteed right. Such gen- 
eral prerequisites of a reasonable search as precedent 
and good sense suggest can and should be judicially 
formulated as a rule of reasonableness. 

In the early legislation relating to the Indian 
tribes, above referred to, the very large powers there 
given required that the official should have reason to 
suspect, or should be informed, of the violation of the 
act. And it has been shown that the act of November 
23, 1921, punishes as a misdemeanor the act of any 
enforcement officer who, in conducting under warrant 
a search of a private dwelling, shall without a search 
warrant maliciously and without reasonable cause 
search any other building or property. Here, it seems, 
Congress has very explicitly required not only good 
faith but also reasonable cause in order to justify 
search without a warrant. 

I submit that, granting statutory authority to 
make reasonable search without a search warrant, the 
court might well define reasonable cause as requiring 
that the officer should have reason to believe, and 


should in fact believe, that the particular automobile 
stopped and searched contains intoxicating liquor in 
unlawful transportation. Without this at least, any 
such practice should unhestitatingly be adjudged un- 
lawful... . 

The value of liberty is not to be expressed in fig- 
ures. Its real value finds expression in the Constitution 
where security from its deprivation is guaranteed. The 
Eighteenth Amendment is an important part of our 
fundamental! law, but it is no more important than the 
Fourth and Fifth Amendments. All must be regarded, 
not only by the people, but by every person and depart- 
ment in government authority. In any view, the prac- 
tice, now commonly prevailing, of stopping and search- 
ing automobiles promiscuously on the chance of uncov- 
ering intoxicating liquor under illegal transportation, 
cannot be justified. Notwithstanding the strictures of 
the press, prohibition enforcement agents persist in it, 
Congress has not removed the obscurity regarding it, 
and the Federal courts have generally treated it with 
scant seriousness. In these circumstances, we as a 
people individually have a plain duty to call in ques- 
tion such acts whenever opportunity offers and before 
the mere passage of time gives them the sanction of 
submission. 





PURPOSES FOR WHICH PARKS MAY BE USED 





Leading Authorities in Various Jurisdictions Set Forth Pleasure and Recreation or Exercise 
or Ornamentation or Beauty as Proper Park Purposes and Condemn Efforts to 
Appropriate Portions for Other Uses 





By Gu tute B. GoLpin 
Of the New York City Bar 


PUBLIC park may be acquired generally in 

one of two ways: (a) by dedication or grant 

from an individual,’ and (b) by condemnation 
or like proceedings pursuant to legislative author- 
ity.2, Where it is acquired by dedication, the munici- 
pality takes the land impressed with a trust to be 
used exclusively for the purposes expressed by the 
donor and neither the act of the municipality nor 
generally the act of the legislature can divert it to 
some use foreign to the purpose for which it was 
dedicated. Where a park is acquired by condemna- 
tion proceedings authorized by an act of the legis- 
lature which provides that the plot shall be set 
apart as a public park or square, the same principle 
obtains and the park may not be diverted to any 
use which does not fall within the category of proper 
park purposes.* However, this distinction is ob- 
served between the two cases; namely, that where 
the acquisition of a park originates from the exer- 
cise of legislative authority in the form of con- 
demnation proceedings or the like, the legislature, 
having created the park, may, within certain con- 
stitutional limitations, subsequently divert all or 
any part of it to some other use; it may permit the 
use of some part of the park for purposes which 
are wholly foreign to park purposes. But this 
power cannot be exercised, if its exercise will oper- 
ate to deprive individuals of vested rights which 
See. 8 Dillon, Municipal Corporations (5th ed.) S. 1096. 


2, 
2. Sec. 15 Cyc. 601 
3. 8 McQuillin, Municipal Corporations, S. 1141; 28 Cyc. 985. 


may have intervened. For example, it is highly 
doubtful whether a legislature, after it has caused a 
certain plot to be set apart as a park, can later 
authorize the erection of buildings on that space so 
as to deprive abutting owners of easements of light 
and air.‘ 

Whatever may be the powers of the legislature, 
the municipality which has received a park finds 
itself in a different situation. It is in all cases the 
recipient of a trust and it must discharge the trust 
according to its terms. Thus, if a city acquired a 
park, whether by gift from an individual or as the 
consequence of condemnation proceedings author- 
ized by the legislative authority, it has no authority, 
without the express consent of the individual or the 
legislature, as the case may be, to use this plot for 
any but park purposes. So that if the municipal 
authorities should attempt to divert the park to an 
improper use, its contemplated use could be pre- 
vented by the prosecution of a taxpayers’ action or 
similar proceedings. 

Before considering what are proper park pur- 
poses, it may be well to inquire into the capacity 
in which a municipality acts in the ownership and 
management of parks, for it is settled that the 
legislative authority exercises a greater measure 
of supervision over a municipality with respect to 
property which it holds and manages in a govern- 
mental capacity rather than in a private capacity. 


4. 28 Cyc. 989. 
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The early cases held that in managing a park the 
municipality acted in a private capacity and hence 
was subject to a most general kind of control by 
the courts and the legislature.° The cases were, of 
course, based upon social and economic conditions 
then prevailing. However, the more recent author- 
ity is to the effect that the ownership and manage- 
ment of a park by a municipality is a governmental 
function. In this connection the comparatively re 
cent Massachusetts case of Higginson v. Treasurer, 
etc. 212 Mass. 583, 590, 592 is noteworthy. Here 
the Court, after a careful consideration of the ques- 
tion, held that the municipality of Boston acted in 
a governmental capacity in the management and 
operation of a park known as “Back Bay Fens” and 
indulged in the profound intimation that a munici- 
pality may even be made to lay out a park if it 
should be remiss in discharging what was regarded 
to be a plain duty to its inhabitants. The Court 
said at p. 592: 

The healthful and civilizing influence of parks in 
and near congested areas of population is of more than 
local interest and becomes a concern to the State under 
modern conditions. It relates not only to public health 
in its narrow sense, but to the broader conditions of 
exercise, refreshment and enjoyment. We should hes- 
itate to say that the State would be powerless to exert 
compulsion if a City or Town should be found so un- 
mindful of the demands of humanity as to fail to pro- 
vide itself with adequate public grounds. The mu- 
nicipal spirit which dictates an expensive park system 
is the same in kind as that which provides fine streets 
and avenues, beautiful bridges and ample public 
schools of a high standard of efficiency all distinctly 
public in their nature. The end subserved by these 
instrumentalities is essentially the same general good 

This decision is monumental in the develop- 
ment of the law of public parks. It is a plain recog- 
nition by a modern Court of higher authority of the 
important and conspicuous part which a public park 
plays in the present scheme of municipal life. It is 
believed that in the modern city with its towering 
structures and congested areas, it is as much the 
duty as well as the function of the municipality to 
provide a breathing space in which its surging 
population may find a resort for healthful amuse- 
ment and recreation as it is its function to protect 
the public health or morals in other respects. 

The Higginson case is a step in the right direc- 
tion. Accepting it as correct doctrine, it can be 
said that the modern view is that a municipality acts 
in a governmental capacity in maintaining a public 
park. 

To recur to the main question, for what pur- 
poses then may a municipality use a park which it 
holds in a governmental capacity? In the early 
common law, a park was a parcel of enclosed 
ground on which the owner had the privilege, by 
grant from the sovereign or by prescription, to keep 
deer or other beasts of the chase protected from any 
harm by strangers. 

Thus in 1 Coke on Littleton, 233a, (liber 3, chap 
5) the word “Park” is defined as follows: 

Parks, this should be written “parque” which is 
a French word, and signifieth that which we vulgarly 
call a parke, of the French word “parquer,” to imparke, 
to inclose. It is called in Domesday, “Parcus.” In 
law it signifieth a quantity of ground inclosed, privi- 
leged for wild beasts of chase by prescription, or by 
the King’s grant . A forest and chase are not, 
but a park must be inclosed. 


5. Board of Park Commissioner . Common Council (1873) 28 
Mich. 228; The People v. May 7. 


Similarly, Blackstone defines a park at thi 
early common law to be: 

An enclosed chase, extending only over a man’s 
own grounds. The word Park indeed properly signi- 
fies an enclosure; but yet it is not every field or com 
mon, which a gentleman pleases to surround witn a 
wall or paling and to stock with a herd of deer, that 
is thereby constituted a legal park; for the King’s 
grant, or at least immemorial prescription, is necessary 
to make it so. Though now the difference between 
a real park, and such enclosed grounds, is in many 
respects not very material, only that it is unlawful at 
common law for any person to kill any beasts of park 
or chase, except such as possess these franchises of 
forest, chase or park.® 

So at a very early time a land-owner was pet 
mitted to provide a park for his own imnnocent 
amusement and he was protected by law in the pur 
suit of this particular kind of pleasure. It is signifi- 
cant that a park from the very inception of the 
term connoted a place designed to afford pleasure, 
amusement and exercise. 

This idea of a park has been carried over to 
modern times, but. with the progress of civilization, 
a park loses its attributes of privacy and assumes 
more and more a public character. Its fundamental 
purpose remains unchanged, and that is to provide 
a place for pleasure, amusement and the like. Thus 
it is said :’ 

In the common understanding, a “park” is a piece 
o! ground in or near a City or town tor ornament, 
and as a place for the resort of the public for recrea- 
tion and amusement, and it is usually laid out in walks, 
drives, and recreation grounds. 

Park—in English Law. A tract of inclosed ground 
privileged for keeping wild beasts of the chase, partic- 
ularly deer; an inclosed chase extending only over a 
man’s own grounds. 

In American Law. An enclosed pleasure ground 
in or near the City set apart for the recreation of the 
public. 

It will be noted in passing that another (but 
secondary) element is added to the definition of a 
park and that is the notion of ornamentation or 
beauty. 

In harmony with the foregoing definitions the 
New York Court of Appeals in the case of Perrin 
v. N. Y. Central R. R.® said: 

A park is, in its strict sense, a piece of ground en- 
closed for purposes of pleasure, exercise, amusement 
or ornament. 

The U. S. Supreme Court said in 1892 with 
reference to Central Park (located in the City of 
New York): 

It is said, in Johnson’s Cyclopedia, that the Cen- 
tral Park of New York was the first place deliberately 
provided for the inhabitants of any City or town in 
the United States for exclusive use as a pleasure 
ground, for rest and exercise in the open air How- 
ever that may be, there is now scarcely a City of any 
considerable size in the entire country that does not 
have, or has not projected, such parks. 

Similarly in a well-considered opinion the Illi- 
nois Supreme Court in the case of Riverside v. 
MacLain™ said: 

A park is a place for the resort of the public for 
recreation, air and light (Price v. Plainfield, 40 N. J. 
L. 612). “A park is a piece of ground in a City or 


6. 1 Cooley’s Blackstone, (4th Ed.) Book II, page 38 See, also, 
Wharton’s Law Lexicon (11th ed. by Aggs) where the author says, at p 
625: “Park, a place of privilege for wild beasts f » forest and 
chase; who are to have a firm place and protecti , so that no 
man may hurt or chase them without a license 
a park three things are required—lIst, a grar hereof id, enclos 
by pale, wall or hedge; 8rd, beasts of a park, suct , doe,” 

7. 8% Words and Phrases, 2nd Series, 87 

8. Black’s Law Dictionary (2nd ed.) 873. 

9. 36 N. Y. 120, 124 

10. Shoemaker v. U. S. 147 U. S, 

11. 210 Ill. 308, 324 
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village set apart for ornament or to afford the benefit 
of air, exercise and amusement” (17 Am. & Eng. Ency. 
of Law—1st ed. p. 407). Where a park is thus 
cut up by the extension of a street through its middle, 
its use for purposes of pleasure, recreation and amuse- 
ment will be destroyed. Where such a tract has been 
dedicated, and accepted as a public park, and adjudi- 
cated to be such, the municipality has no power to 
convert any portion of it into a public highway, be- 
cause such use is inconsistent with and destructive of 
its use as a park. (Citing cases Italics mine.) 

Similar definitions of a park are to be found in 
various jurisdictions.” 

As was previously pointed out, whether or not 
a park originates from a grant by an individual or 
as the result of condemnation by virtue of legisla- 
tive authority is of no consequence in determining 
the uses to which it may be put. If a plot is laid 
out as a “park,” it must be used for park purposes 
and none other. Of course, this statement is sub- 
ject to the natural qualification that the authority 
donating or creating the park may authorize other 
uses. This, however, involves quite a different 
proposition ; to wit, the matter of the construction 
of the instrument or act under which the park is 
created. 

A determination of the ultimate scope of park 
purposes must, like many things in the law, await 
the result of further judicial soundings as occasions 
arise in the future and as public spirited citizens 
and organizations become more zealous in invoking 
the aid of Courts to prevent improper invasions of 
the parks. Nevertheless, it can safely be said that 
a park myst be used for one of the following pur- 
(a) pleasure and recreation; (b) exercise; 
Any use of park 


poses: 


and (c) ornamentation or beauty. 


property by a municipality (without legislative or 


other proper authority) which is not calculated 
primarily and purposely to achieve one or more of 
the foregoing ends is clearly a diversion of its use 
and unlawful. This statement of the rule is sup- 
ported by leading authorities in various jurisdic- 
tions'* and is consonant with the historical develop- 
nent of parks. 

Adverting to the foregoing classification of uses 
which are regarded as proper park uses, it is ap- 
parent that driveways, trees and shrubbery, rest 
houses, restaurants, lakes, boating facilities, skating 
facilities, concert houses, floral gardens, menageries 
and similar things are properly placed within the 
confines of a park. However, any project which 
does not primarily serve a park purpose within 
the definition heretofore given is illegal and should 


be restrained. Thus a Public Schoolhouse may not 


be built on a plot dedicated as an ornamental park," 
12. Bennett, Executor v. Seibert—10 Ind. App. 869,879, where the 

Court said: “The word has, however, acquired a much wider signifi- 
ance, departing from its original use. It is now ordinarily understood 
mean, whén applied to ground in a town or city, a tract of land set 
part for ornament, or to afford the benefit of air, exercise or amuse- 

ment. ‘It is a piece of ground of any size in or close to a town, and 
en to the public for the purposes of recreation, pleasure or exercise, 

subject to the regulations of the local authorities’. . . ” 

._ Ehrnen v. Village, 50 Neb. 715, 718, where the Court observed: 

“The universal meaning of the term in this country is a tract of land 
or near a city or town, and devoted to purposes of amusement, 

pleasure or exercise.” 

_. Street v. City of Portland, 23 Ore. 176, 184, where the Court said: 

“The popular and natural meaning of the term when so used is a piece 

{ ground set apart for the enjoyment, comfort and recreation of the 

nhabitants of the city or town in which it is located, and this is so 

whether the word be used alone or with some qualifying ~~ <r. 
See also Laird v. Pittsburgh, 205 Pa. 1, 5: Commonwealth v. Hazes, 
Pa. Super. Ct. 487, 492; State v. Schweickardt, 109 Mo. 496, 610; 

Archer v. Salinas City 93, Calif. 43, 50. 

_ 13. See cases cited in foot-note 12; see, also McIntyre v. El Paso 
Colo. App. 78; People v. Green, 52 How. Prac. 440, 445 (N. Y.); 8 
yn, Municipal Corporations, S. 1096; 3 McQuillin, Municipal Cor- 

poration, S. 1155, etc. 2 Abbott,-Municipal Corporations (1906) S. 815; 

28 Cyc. 938 and foot-note. 

14. Rowzee v. Pierce, 75 


D 


Miss, 846 


a High School Building cannot be erected on a plot 
set apart for public park purposes,"® a Town Hall 
cannot be erected on a parcel set aside as a public 
square,’® the building in a public square of a City 
Hall to be used for the transaction of city business, 
with a jail in the basement, will be enjoined by 
equity,” a County Court House cannot be maintained 
in a public park,’* a Public Library may not be 
erected in a public park,’® the maintenance of a 
garage in a public park for automobiles and motor 
trucks to be used by members of the park board 
will be restrained,”” a public highway cannot be 
made out of any part of a public park,** a public 
street cannot be extended across a park,”* the appro- 
priation of park grounds for streets or sidewalks will 
be enjoined.*® 

Although virtually all of the foregoing enter- 
prises are affected with a deep public interest, they 
obviously do not fall within the definition of park 
purposes. While incidentally they may furnish a 
resort for pleasure or amugement for some people, 
their primary and intended purpose is, of course, to 
accomplish a different end. 

Again, the various projects which are fre- 
quently sponsored by some of the large philan- 
thropic institutions and benevolent societies, while 
affected with a great public purpose and moved by 
most laudable impulses, do not have as their objects 
proper park purposes, and, if the parks are to be 
preserved, should not be tolerated within the con- 
fines of a public park. The recent case of Williams 
v. Gallatin in the New York Court of Appeals** 
affords a striking example of the difficulty of pro- 
tecting the parks, as well as excellent exposition of 
the law relating to the use of parks. Here the Com- 
missioner of Parks of the City of New York leased 
an antiquated building located in Central Park* 
in New York City to an institution known as the 
Safety Institute of America. It was conceded that 
the Safety Institute had as its object a great public 
service; it had been incorporated under an act of 
the legislature for the purpose generally of study- 


Board of Education v. Kansas City, 62 Kans. 374. 
Fessler v. Town of Union, 67 N. J. E. 14; affd. 68 N. J. 


Church v. City of Portland, 6 L. R. A. 259, and note. 
McIntyre v. El Paso County, 15 Colo. App. 78, 85. 

City of Hopkinville v. Jarrett, 156 Ky. 777. 

Wessinger v. Mische, 71 Ore. 239. 

Village of Riverside v. MacLain, 210, Ill. 308. 

Mulvey v. Wangenheim, 23 Calif. App. 268. 

El Paso Union Passenger Depot Co. v. Look, 201 S. W. 714. 
229 N. Y. 248. 

. Central Park was acquired by condemnation proceedings under 
various acts of the New York legislature. (Laws of 1852, Chapter 616, 
Laws of 1859, Chapter 101. See, also, Laws of 19138—revision—Chap- 
ter 86). The Arsenal Building was acquired by purchase from the 
State “for purposes of the said Central Park.” (Laws of 1857, Chapter 
630. See, also, Ordinance of the City of New York of June 17, 1857). 

The considerations which impeiied the early efforts of the residents 
of New York ay to secure for its growing population “the blessings 
of pure air and the opportunity for innocent, healthful enjoyment” are 
revealed in the inspiring message of Mayor A. C. Kingsland to the 
pore of Aldermen on April 5, 1851. A part of this message is as 
ollows: 

“To the Honorable the Common Council:—Gentlemen: The rapid 
augmentation of our population, and the great increase in the value of 
property in the lower part of the city, justify me in calling the attention 
of your Honorable Body to the necessity of making some suitable pro- 
vision for the wants of our people thronging into the upper ward. . . 

“There are places on the island easily accessible, and p ing all 
the advantages of wood, lawn and water, which might, at a compara- 
tively small expense, be converted into a park, which would be at once 
the pride and ornament of the City. Such a park, well laid out, would 
become the favorite resort of all classes. There are thousands who pass 
the day of rest among the idle and dissolute, in porter houses, or in 
places more objectionable, who would rejoice in being enabled to breathe 
the pure air in such a place, while the ride and drive through its 
avenues. free from the noise, dust and confusion inseparable from all 
thoroughfares, would hold out strong inducements for the affluent to 
make it a place of resort. 

“The establishment of such a park would prove a lasting monument 
to the wisdom, sagacity and forethought of its founders, and would 
secure the gratitude of thousands yet unborn, for the blessings of pure 
air, and the opportunity for innocent, healthful enjoyment.—A. C. 
Kingsland, Mayor.” (Central Park Reports—1853—Appendix A. p. 77.) 
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ing and promoting methods and means of safety 
and sanitation and of disseminating the results of 
its researches by lectures, exhibitions and other 
publications. In addition, and as evidence of the 
public character of the project, the legislature had 
authorized the appropriation out of public funds of 
a sum not exceeding $50,000 per annum for the 
keeping, preservation and exhibition of safety de 
vices and means and methods of safety and sanita 
tion in the building occupied or to be occupied by 
the Institute. The building which had been leased 
by the City of New York was a dilapidated struc- 
ture formerly used as an Arsenal, but then in disuse 
except for a small portion which was being used 
by the Police Department. The Parks and Play- 
grounds Association (of the City of New York) 
caused a taxpayers’ action®® to be brought against 
the Safety Institute and the City of New York, 
wherein a decree was sought declaring the lease 
null and void and forever enjoining the defendants 
from carrying out its terms. The complaint was 
dismissed by the lower court®’ on the ground that 
this was a proper park purpose, and principally on 
the theory that the City could have maintained such 
an enterprise and consequently could lawfully 
delegate this function to an agent. The Appellate 
Division of the Supreme Court” on appeal found 
the question a little more difficult, but affirmed the 
decision of the lower court (one Justice dissenting). 
However, a different theory of the law applicable 
was evolved by this Court. The Court placed its 
decision upon the specific ground that 
all that is provided for in the written agreement sought 
to be declared null and void is the improvement of an 
old building now standing in the park and its use after 
improvement as a museum for the exhibition of safety 
and sanitary appliances for the education of the pub 
lic under a revocable license in which the interests of 
the City are minutely safeguarded and by which no 
open park space is invaded or encroached upon. 

It is evident from a perusal of the prevailing 
opinion of this Appellate Tribunal that the learned 
Court erred in failing to distinguish between a pub- 
lic use and a park purpose. The Court of Appeals, 
however, unanimously reversed the lower courts 
and held that this was not a proper park purpose 
and hence that the enterprise could not be con- 
ducted within the confines of the park. The Court 
brushed aside the contention that an old building 
was to be improved and devoted to a public service 
and that no open park space was being invaded, 
and considered the only real question involved, that 
is, whether or not the use contemplated by the lease 
was a proper park use. The Court, at p. 253, said: 

Are the purposes of the defendant Safety Institute 
of America, in any proper sense, park purposes? They 
are primarily utilitarian and educational in character 
Its proposed exhibition is instructive. It is for a long 
period of years and is not a mere temporary show of 
things of passing interest. Incidentally it may amuse 
those who frequent the park for health and recreation, 
as any show of mechanical devices might, but so far 
as it fails to promote “means and methods of safety 
and sanitation” and to advance knowledge of such 
subjects, it fails to accomplish its corporate purpose. 

A park is a pleasure ground set apart for recrea- 

tion of the public, to promote its health and enjoyment 


26. The 


taxpayers’ action was ineetaned under 51 of General 
Municipal Law and. S Y.) 
27. 


1925 of the ( “ode Civil Procedure (N. 
108 Misc. 187. Here the Court said, at p. 191: “The 3. 
laintiff is based on his assumption that any use of the lands 
included in Central Park for purposes other than playgrounds or resting 
places, is illegal; in other words, that a park should consist solely of 
trees and grass 

28. 191 App. Div. 171 
in this Court and an illuminating 
Columbia Law Review 687. 


of the 


For an interesting criticism of the opinion 
discussion on parks, see note in 20 


field « 
such 

nave no Co! 
permitted t 
authority plain] 


It need not and should not be a mere 
but no objects, however worthy, 
and school houses, which 
park purposes, should be 
it without legislative 


open 

court 

nection 

encroach 

conferred 

To provide means of innocent recreation and refres! 
ment for the weary mind and body is the purpose of tl 
system of public parks 
Thus it appears that the Court affirms the dé 

trine of the leading authorities on park purposes 
and sustains the general principle that a park must 
be used for one of three purposes; to-wit, (1) 
pleasure and recreation; (2) exercise; and (3) ort 
mentation or beauty. The decision is indeed a 
salutary and will, it is hoped, in conjunction 
with the Massachusetts decision in the Higginson 
case, eventually crystallize the law to such an ex 
tent that the practice, now more or less commen, 
the part of adie individuals and self-centered 
institutions to invade the parks and divert them t 
uses foreign to proper park purposes will soon fall 
into desuetude. 
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The Mania for Surplusage 
Denver, Col., Jan. 20—To the Editor: The 
Illinois legislative example of a word surplusage, 
cited by Professor Kocourek, in his article in the last 
number of the Journal, finds more than a match in 
the Statute of Colorado making gaming contracts 
void: 

All contracts, promises, 
securities and notes made, given, 
drawn or entered into, where the whole or any part of 
the consideration thereof shall be for any money, prop- 
erty or other valuable thing won by any gaming or by 
playing at cards, or any gambling device or game of 
chance, or by betting on the side or hands of any person 
gaming, or for the reimbursing or paying any money or 
property knowingly lent or advanced at the time and 
place of such play, to any person or persons so gaming 
or betting, shall be utterly void and of no effect. No 
assignment of any bill, bond, note or other evidence of 
indebtedness, where the whole or any part of the considera- 
tion for such assignment shall arise out of any gaming 
transaction, shall in any manner offset the defense of 
the person or persons making, entering into, executing or 
giving such instrument so 
any person interested 
1928.) 

There are 165 words in this section. Its mean- 
ing can be expressed in half that number of words 

The reason for the enormous waste of words, 

found in acts and instruments prepared by lawyers, 
is that lawyers know that lawyers don’t understand 
their mother tongue. 


agreements, conveyances, 


granted, executed, 


remedies of 
1912, Sec 


assigned, or the 
therein. (Mills A. S 


O’DonNELL. 
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Three- Fourths Verdict in 1 Criminal Cases 

“And as to the three-fourths jury verdict in crim- 
inal cases where the death penalty is not involved, there 
has not as yet been advanced any good reason why it 
should not be permitted. It is not alone because the 
judges who try the cases and the District Attorneys 
who prosecute them advocate this change in the Con- 
stitution that it should be adopted, but because it 
would save the counties a great deal of money in 
retrials due to the perversity of one or two jurors 
whose processes of reasonifg are not of such a char- 
acter as to permit of their agreeing with their fellows 
on the bringing in of a verdict. The accused would n 
suffer by the adoption of this change, because it is just 
as often that a jury stands eleven to one for acquitta 
as it does eleven to one for conviction.”—San Fran- 
cisco Recorder. 
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POLITICAL AND ECONOMIC REVIEW 


Unofficial Governments—Universities 


S pointed out frequently in these columns, the 
A rules governing the conduct of men in a fac- 
tory or a la union are indistinguishable, 

gm tically, from The same is true 

1 church, a college or even a club. ‘True, one 

iy withdraw from the jurisdiction of any one of 
ese governing bodies, and in that sense their rules 
re not “compulsory,” but frequently the pecuniary 
pressure brought about by the restraints inherent 
the property penalizes such withdrawal 
fully as heavily as the hardships of emigrating 
penalize withdrawal from the jurisdiction of an 
ficial government. When it is once perceived how 
iny protean forms government may take, the 
problems of the science of government are seen to 
than ordinarily supposed. 


bot 


rules of law. 


system 


vastly less simple 


Questions arise concerning the bodies in which the 


should be lodged, concerning 
hether it ought to be exercised in response to the 
ressure of the interests affected or, on the other 
ind, according to the wisdom of a limited body 
of specialists ; questions of the technique to be used 
the lawmakers in reaching decisions; and ques- 
ms of the qualifications of various sorts of people 
governing beneficently and wisely. Much light 
is needed on all these questions, with regard to the 
xoverning of all sorts of groups. Studies of how 
government is actually conducted in the various 
groups, and with what results, is urgently needed. 
In the universities there has been much complaint 
of the judgment shown by trustees, who have no 
intimate knowledge of the problems of the institu- 
tion, in governing the conduct of educators. Partly 
as a result of these complaints, “alumni trustees” 
have been added to the boards of many institutions. 
In a thought-provoking article, “The Menace of the 
\lumni,” Helen Sard Hughes maintains, in The New 
Republic for February 7, that the alumni are equally 
unsuited to deal with the real problems of educa- 


tion. 


governing power 


Unofficial Governments—Unions 


In many industries much of the power of gov- 
ernment rests with the unions. The unions are 
separated, in the case of the railroads, according 
to the kind of work being performed. In “Railroad 
Labor Amalgamation” Benjamin Stolberg con- 
tributes to The New Republic for February 21, an 


extremely interesting account of the movement for 


nsolidating these various railroad unions. He 
rites with sympathy for the movement, but his 

count should be no less interesting to persons 
ith opposite sympathies. Predicting ultimate gov- 
ernment operation, he closes the article with the 
statement, “And meantime the railroad workers are 
nfusedly but surely perfecting their cohesion, so 
hat when they enter the inevitable federal service 
hey will do so under a commission form of govern- 
nent ‘on which they are represented, and not as 
vage slaves of a cabinet department.” 

In the American Economic Review for March 
opears the presidential address delivered atthe 
st meeting of the American Economic Association 

Professor Henrv R. Seager (Columbia), “Com- 
ny Unions vs. Trade Unions.” It is a character- 


istically fair, sober and illuminating treatment of 
the problem (limiting the field to consideration of 
public service industries.) In contrast with Pro- 
fessor Seager’s judicial tone, is an undiscriminating 
eulogy of the “Pennsylvania Plan” of company 
unions, by Benjamin Baker in The Annalist for Feb- 
ruary 26 (“The Pennsylvania Decision: A Chal- 
lenge to Railroad Executives.”) The article is in- 
spired by a fear that Congress may some time 
exercise the power, which the Supreme Court has 
recently hinted that it possesses, to compel the rail- 
roads to deal with labor unions. The writer believes 
that if all roads would adopt the “Pennsylvania 
Plan” they would bring about the same idyllic con- 
ditions which have developed on the Pennsylvania 
itself, and would thus forestall the agitation for 
the recognition of the “outside unions.” The other 
side of the picture is presented in an editorial, “The 
Price of Railroad Autocracy,” in The New Republic 
for February 21, which dwells on the cost to the 
public of the uncompromising labor attitude of 
those roads which have followed the leadership of 
the Pennsylvania. 


Some Challenges to Conventional Legal Views 


Persons interested in legal philosophy should 
read “The Metaphysics of Duguit’s Pragmatic Con- 
ception of Law,” by W. Y. Elliott of Balliol College, 
Oxford, in the Political Science Quarterly for Decem- 
ber, and Morris R. Cohen’s appreciative, but at the 
same time critical, review of Roscoe Pound’s “The 
Spirit of the Common Law,” which appears in The 
Journal of Philosophy for March 5. Mr. Cohen, who 
is Professor of Philosophy at the College of the City 
of New York, is one of the keenest and profoundest 
critics of the law in this country. If the average 
lawyer could bring himself to read, and to read 
dispassionately, his review of Herbert Hoover's 
“American Individualism” in The New Republic 
for February 21, we should find fewer lawyers 
solemnly condemning any proposal on the ground 
that it departs from “individualism.” “When fervid 
patriots,” says Mr. Cohen, “denounce free seeds to 
farmers as socialism and see no objection to sub- 
sidies to ship owners, when individualism is held 
compatible with high protective tariffs but not with 
minimum wage legislation, it is as clear as a pike 
staff that the popular use of the words individualism 
and socialism denotes nothing beyond an emotional 
explosion of approval or disapproval, depending on 
whose ox is gored.” A perfect illustration of Mr. 
Cohen’s point may be found in The Economic World 
for March 24, in the form of a report of an address 
delivered by Owen J. Roberts of the Philadelphia 
Bar, at a Banquet of the Trust Companies Division 
of the American Bankers’ Association. As Mr. 
Cohen justly observes at the end of his review, “The 
discipline of affairs enables men to excel in specific 
situations; but without the impartial reflection of 
the study they are the worst victims of doctrinaire 
phrases.” 

Fortunately there are some lawyers who are 
beginning to realize that the pious and emotional 
and unthinking acceptance of “fundamental prin- 
ciples” is but a cheap substitute for dispassionate 
and careful and critical thinking. Thus, Donald R. 
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Richberg of the Chicago Bar, in the course of an 
article “The High Cost of Low Thinking” in The 
New Republic for October 18, says: “The world 
has been listening far too long and with too much 
reverence to the immature, unscientific, demoraliz- 
ing thinking that has been voiced by captains of in- 
dustry and their satellite bankers, lawyers and poli- 
ticians. One lasting benefit might come out 
of the Great War if it should bring some realization 
that men who devote their lives to the study of 
social forces are better fitted to guide human 
thought and to shape moral tendencies than men 
who devote their lives to making money and so 
acquiring industrial power so great as to overstrain 
human capacity.” In another article, “Seeking the 
Law in Vain” in The Survey for December 1, Mr. 
Richberg says: “Behind the greater part of the 
stated law of today are certain assumptions, certain 
economic or social theories relied upon implicitly 
by the law-givers, although their authority has been 
denied or severely qualified by every modern 
scholar. The illusion of the ‘survival of the fittest,’ 
which Darwin did not promulgate, and the phantom 
law of ‘supply and demand,’ which deceives no 
living economist, continue to lead the writers of the 
law astray.” 

Unfortunately, there are lawyers who will re- 
sent such statements, not realizing the psychological 
truism that the less vulnerable an unwelcome argu- 
ment is to reason, the more violently will it be op- 
posed by passion. Their resentment will only 
strengthen the growing suspicion in the minds of 
laymen that it is heat rather than thought that de- 
termines the underlying social assumptions of the 
traditional lawyer. Yet one cannot expect a busy 
lawyer to devote the great amount of time which 
would be required to form an intelligent opinion on 
social questions of such vast complexity. The most 
one can expect is a becoming modesty rather than a 
confident assurance that he possesses the simple 
and correct answer to questions which puzzle those 
who devote their whole time to a study of them. 
Perhaps future generations of lawyers will be 
trained to see the complexity of such matters. 


Legal Inequality as Seen and Justified by Laymen 


There is a common feeling that if one denies 
the compatibility of our property system with 
“equality of legal rights” or “equality of oppor- 
tunity,” one is denying the justifiability of property. 
The feeling is entirely unjustified. Anyone, it is 
believed, who has the courage and the clear vision 
to look beyond the labels and observe the facts will 
conclude that legal equality does not exist. Yet 
few persons would wish to establish it, for fear of 
its disastrous economic effects. In fact some who 
perceive its non-existence are very conservative 
indeed in the changes they would advocate. One 
such clear-sighted, and at the same time conserva- 
tive, thinker, is Professor Frank W. Taussig, of the 
Harvard Economics Department. In the Harvard 
Alumni Bulletin for March 29, may be found his very 
clear, judicial and penetrating address (“Social 
Classes and Social Duties”), delivered recently at 
Cambridge. The existence of classes has been ex- 
plained, he points out, by one school as due to in- 
born differences, by another as due to “mere 
privilege.” The evidence he finds inconclusive either 
way, but believes its : the direction 


trend “is in 
of the doctrine of superiority.” But this warrants 


no “justificatory inference” in favor of private prop- 
erty as against socialism. “We have still to ask 
whether inequalities in endowments must mean cor- 
responding inequalities in income and in wealth, 
flaunting of overt and invidious distinction.” “The 
days of dumb acquiescence in privilege are gone. 
Privilege and station can show a reason for their 
existence only through service.” Mr. Taussig thus 
recognizes that the law is unequal; but one who 
has not read his “Principles of Economics” may fail 
to appreciate how strong a defence can be made, 
though perhaps not a conclusive defence, of the 
continuance of most of the inequalities once they are 
frankly recognized. It is a far more convincing 
defence than those made by ignorant partisans 
whose zeal outweighs their intellectual honesty, and 
who find any stick good enough to use against 
radicalism. 

Another layman who combines conservative 
conclusions with a realization that the law treats 
people unequally, is Dr. R. Estcourt, who con- 
tributes another of his brilliant articles to The 
Annalist for February 5 (“American Speculation in 
Europe.”) The essence of property in our Western 
civilization is not, he thinks, possession, but the 
ability to consume without being under an obliga- 
tion to produce. Far from condemning property, 
however, this fact commends it to the writer, by 
reason of the stimulus it gives to the propertyless 
to become property owners. But the income which 
can continue to go to property owners is limited to 
what he calls the “economic rent” (it is not clear 
that he means precisely the same thing that eco- 
nomists mean by that term), and out of this must 
also come the entire support of the government. 
But the “economic rent” in all the belligerent coun- 
tries of continental Europe is at present insufficient 
to support the governments, let alone the property 
owners. They are both spending their own capital 
and the “economic rent” borrowed from England 
and America. The result will be destruction of 
existing institutions, unless steps are taken to re- 
store the creation of “economic rent.” Peasant 
proprietorship interferes with this, for in the ab- 
sence of the necessity of paying rent to a landlord 
(or taxes to the state, as in Soviet Russia), the 
peasants will not produce enough, notwithstanding 
the common notion (which Dr, Estcourt thinks 
erroneous) that possession of the soil makes for 
industriousness. Stabilization and unification of 
European currency, and the abolition of import and 
export duties, are among the steps which he deems 
essential for restoring the creation of the “economic 
rent.” 

Rosert L. HAte. 
Columbia University. 





West Virginia to Be Well Represented at 
Minneapolis 

It is announced that West Virginia expects to be 
largely represented at the forty-sixth annual meeting 
of the American Bar Association at Minneapolis, at 
which Hon. John W. Davis, a native of that State, will 
preside as president. General T. S. Riley, president 
of the West Virginia Bar Association, is among the 
prominent attorneys who expect to attend. It is also 
stated that an effort will be made to have the next 
annual meeting held close to West Virginia. 
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CHARLES THADDEUS TERRY 


T the age of fifty-five, with his strength un- 
A abated and with many more years of active 
service before him, as his friends had hoped and 
believed, Charles Thaddeus Terry passed on to his 
final rest on February 18, last. The New York Times 
f February 19 gives the following sketch, which 
vers the chief points of his career: 

Charles Thaddeus Terry, lawyer and professor of 
law at Columbia University, died last night of angina 
nectoris at his residence, 39 East Ejightieth Street. Mr. 
ferry was born in Albany, N. Y., on Sept. 1, 1867, and 
was a son of Griffith Pritchard and Eleanor Lasher 
Terry, who came of English Colonial stock He was 
educated in the public schools of Albany and at Williams 
College, from which institution he was graduated in 
1889, going to the Columbia University Law School and 
then studying in the University of Berlin. He graduated 
from the Law School in 1893. 

On his return from Germany he began the practice 
of law in this city, and after serving as a junior mem- 
ber of a law partnership he gave up his partnership 
ind practised alone. In May, 1915, he became a partner 

the firm of Merrill, Rogers & Terry. 

Mr. Terry was prize lecturer on practice and pleading 
under the New York Code of Civil Procedure in the Co- 
lumbia University Law School from 1893 to 1895. He 
erved as a regular lecturer until 1901, when he became 
Professor of Law. He was editor of the Minute Book 

1 Corporation Law. 

As counsel for the Association of Automobile Manu- 
facturers he succeeded in having the New York State 
Restriction law declared unconstitutional 

Mr. Terry was appointed by Governor Higgins as 
Commissioner of New York State on uniformity of laws 
1 the United States. And he was elected Secretary of 
the National Conference of Uniform Law Commissioners 

1905, and served as President for three years. 

In 1919 Mr. Terry attracted some attention when he 
gave as his opinion as member of the Executive Com- 
mittee of the American Bar Association, that the former 
Kaiser could be extradited to this country under treaty 
with Holland. 

He left a widow, who was Katherine Lansing Hen- 
drick, whom he married in 1898. He left also four chil- 
ren, James Hendrick Terry, Katherine Hendrick Terry, 
Thaddeus Terry and Beatrice Terry. 


Mr. Terry was not only a lawyer and jurist of 
national and international prominence, but for many 
vears he was one of the outstanding members of the 
\merican Bar Association and gave most helpful coun- 


sel and service on behalf of this organization. It is 
difficult to estimate the loss suffered by the Association 
by his untimely departure. 

I shall not attempt at this time to enter upon a 
eulogy or to give an account of Mr. Terry’s life and 
service. I simply wish to refer to two matters pertain- 
ing to his services to the American Bar Association. 

The first was the rewriting of the Constitution 
ifter more than forty years of development since the 

riginal Constitution was adopted. At the meeting 
f the Executive Committee, of which Mr. Terry was 

member, in Philadelphia, January 4-5, 1918, the 
first step toward the revision of our Constitution was 
taken. Upon my motion a special committee on “Plan 
ind Scope” was created to study and survey the various 
ictivities of the American Bar Association and its allied 
ind subsidiary bodies, with a view of ascertaining 
whether or not these activities and organizations could 
be co-ordinated and brought into a more harmonious 
whole, thus resulting in a saving of effort as well as 
expense. Mr. Terry was made a member of this com- 
mittee and President Smith appointed him Chairman, 


1 


the other members of the committee being Mr. George 
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Sutherland, Mr. Moorfield Storey, Mr. Mitchell D. 
Follansbee, and myself. 

At the meeting of the Executive Committee at 
Cleveland, Ohio, August, 1918, the afore-mentioned 
committee on “Plan and Scope” recommended that the 
Association do commit to the Committee heretofore 
appointed the task of a thorough revision of the Con- 
stitution and By-Laws of the American Bar Associa- 
tion, the revision to be submitted to the Association 
at its next meeting. Mr. George B. Young of Ver- 
mont was added to the committee and he and Mr. 
Terry prepared a final draft of the new Constitution 
and By-Laws, which was approved by the Executive 
Committee and ordered printed and distributed by mail 
to all members of the Association. This draft of the 
Constitution and By-Laws was finally adopted at the 
3oston meeting of the Association in September, 1919. 
It was adopted, however, after a stormy session, in 
which much discussion was had, Mr. Terry ably sup- 
porting the motion to adopt, which was finally carried 
by a good majority, and the result is the Constitution 
and By-Laws under which we are operating. 

The second important item of Mr. Terry’s service 
to the American Bar Association was in connection 
with efforts to improve the value and serviceableness 
of our official publication. 

The last time I had the pleasure of seeing Mr. 
Terry was upon the occasion of the meeting of the 
Kansas Bar Association at Salina, Kansas, last Novem- 
ber. Mr. Terry’s address on “Law and Order in In- 
dustrial Disputes” upon that occasion was one of the 
most brilliant expositions and strongest appeals on 
this most perplexing question to which I have ever 
listened. 

If I were to employ a single adjective to char- 
acterize Mr. Terry I would say that he was, above all, 
a strong man—strong physically, mentally, and morally. 
Up to the very time of his death he enjoyed splendid 
health. Like Roosevelt, he “lived his life to the hilt” 
to the very end. In his departure the American Bar 
Association has lost an able champion and worker and 
the American Bar has lost one of its most capable and 
conscientious members. R. E. L. Saner. 





Judge McClellan to Practice Law 

Members of the Association will be interested 
in the announcement that Judge Thomas C. McClel- 
lan, Senior Associate Judge of the Supreme Court 
of Alabama and a member of that court since 
1906, will tender his resignation to the governor 
before the beginning of the October term and re- 
sume the practice of law. Judge McClellan was only 
thirty-three years of age when be became a member 
of the Supreme Court. He has been nominated by 
his party and elected to that Tribunal for three suc- 
cessive six-year terms, the last one of which will not 
expire until January, 1925. During his term of office 
he has been active in the civic affairs of his state. 
He has taken a prominent part for many years in the 
work of the American Bar Association, having recently 
been a member of the Executive Committee of the 
organization. Judge McClellan states that he has long 
had a desire to return to the active practice of law and 
has finally decided to retire from the Supreme Court 
during the present year. He would have tendered his 
resignation at once had it not been that he felt it his 
duty to handle his share of the cases already submitted 
during the term. 











ALABAMA 
Program of Forty-sixth Annual Meeting 


The announced program of the forty-sixth an- 
nual meeting of the Alabama State Bar Association, 
held in Mobile April 26, 27 and 28, contains an ad- 
dress of welcome by R. E. Gordon, President of the 
Mobile Bar Association and a reply thereto by 
Hon. R. Tyson Goodwyn, followed by the regular 
annual address of the president of the state associa- 
tion, Benjamin P. Crum; papers on the following 
subjects: “Shall the Courts of Our Country Pre- 
serve Their Birthright,” by John H. Peach; “The 
Progress of the State Is Being Retarded by Our 
Present State Constitution — Some Suggested 
Changes,” by Charles H. Calhoun; “The Declara- 
tory Judgment—An Innovation in American Juris- 
prudence,” by Leon G. Brooks; “The Importance 
of Adopting in Alabama More of the Uniform State 
Laws Prepared by the National Conference,” by 
Henry Upson Sims; “The Citizen and the Govern- 
ment,” by R. B. Evins; “Professionalism Against 
Commercialism in the Practice of Law,” by W. 
Marvin Woodall; “Some Needed Reforms in Prac- 
tice and Procedure,” by W. W. Sanders. 

The program further announces the annual ad- 
dress by Gregory L. Smith and a number of im- 
portant reports by committees of the Association. 
Among the latter are the report of the Committee 
on Legal Education and Admission to the Bar, re- 
port of special committee on Violation of Ethics and 
Law by Attorneys, and the report of special com- 
mittee appointed “to consider and report to the state 
convention recommendations and to urge the enact- 
ment of laws in reference to the election of the 
judiciary and conferring upon the Alabama State 
Bar Association powers and responsibilities in refer- 
ence to the admission to the bar and disbarment 
therefrom.” 


FLORIDA 
Bill to Regulate Bar Again Endorsed — American 
Citizenship Committee Appointed—Increase 
in Judicial Salaries Recommended 

The Florida State Bar Association held its 1923 
meeting in Miami March 19th and 20th. It was 
pronounced by all in attendance as the most enthusi- 
astic and successful meeting ever held by the As- 
sociation. 

The Association again endorsed a proposed bill 
to regulate the Bar and instructed the President to 
appoint a Committee to assist in securing the pass- 
age of the Bill at the current session of the Legis- 
lature. This Bill is the same bill which was ap- 
proved by the Association at the 1922 meeting. 

Annual dues of the Association were reduced 
from $10 to $5. A resolution was adopted instruct- 
ing the Committee on Judicial Administration and 
Legal Reform to make a special study of Court 
Rules and Procedural Statutes in Florida and to 
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Program of Alabama Annual Meeting—Act to Require Teaching U. S. Constitution in Public 
Schools and Colleges Indorsed in Florida—Educational Standards for Admission to 
Bar to Be Discussed at Illinois Meeting—Notes from Louisiana and 
Mississippi—San Francisco’s Fifty-First Anniversary 


prepare and recommend to the next annual meeti 
such changes as they may deem wise and necessary 
to the simplification and improvement of our system 
of practice and procedure. Additional increases in 
the salaries of our Supreme and Circuit Court judges 
were recommended, and a standing Committee on 
Uniform State Laws was created. 

The President announced the following appoint- 
ments as delegates to represent the Florida State 
Bar Association at the annual meeting of the Amer- 
ican Bar Association to be held in Minneapolis: 
William Hunter of Tampa, W. A. MacWilliams of 
St. Augustine, Herman Ulmer of Jacksonville. Al 
ternates: W. B. S. Crichlow of Bradentown, Frank 
A. Smith of Orlando, and J. E. D. Yonge of Pensa- 
cola. 

A Committee on American Citizenship was cre- 
ated and they were instructed, among other things, 
to use their best efforts to secure the adoption by 
Florida Legislature of an Act to require the teaching 
of the Constitution of the United States in the pub- 
lic schools and colleges, this being the same Act 
drafted and recommended by the American Citizen- 
ship Committee of the American Bar Association. 

An unusually large number of instructive and 
interesting papers featured the meeting, among 
these being the following: “The Legal Status of the 
Negro,” by Hon. Ray Rushton of Montgomery, 
Alabama; “Some Thoughts on Existing Condi- 
tions,” by W. E. Kay of Jacksonville; “The Law 
Does Not Concern Itself With Morals,” by R. L 
Anderson, Sr., of Ocala: “Individualism and Gov- 
ernment,” by Armstead Brown of Miami; “The 
American Law Institute, Its Organization and Pur- 
poses,” by Hon. Jefferson B. Browne of the Florida 
Supreme Court; “The Public and Legal Procedure,” 
by W. B. S. Crichlow of Bradentown. 

On the evening of Monday, March 19th, visit- 
ing members and delegates were the guests of the 
Dade County Bar Association at a banquet held in 
the Hotel Halcyon. W. H. Price of Miami presided 
as toastmaster. Among those responding to toasts 
were: Hon. James M. Cox, former Governor of the 
State of Ohio; William Jennings Bryan; Hon. Jef- 
ferson B. Browne of the Florida Supreme Court: 
Hon. W. H. Ellis, of the Florida Supreme Court: 
Charles Lee Cook of Louisville; Hon. Henry D 
Clayton, United States District Judge, from Mont- 
gomery, Alabama; Crate D. Bowen of Miami; W. F 
Kay of Jacksonville, and others. 

On the afternoon of Monday, March 19th, a 
motor ride around Miami and adjoining country was 
enjoyed by the visitors and on Tuesday afternoon 
March 20th, a thé dansant was held at the Flamingo 
Hotel, Miami Beach. On the evening of the same 
date the meeting closed with a smoker held in the 

Elks Club in Miami. On all of these festive occa- 
sions the Dade County Bar Association were hosts 

E. P. Axtell of Jacksonville, Florida, was elected 
President of the Association for the ensuing year 
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S. May and Herman Ulmer were re-elected as 

easurer and Secretary respectively. 

The following were elected as Vice-Presidents, 

from each Judicial Circuit: Francis B. Carter 

Pensacola, Ist Circuit; F. B. Winthrop of Talla- 
ssee, 2nd Circuit; J. B. Johnson of Live Oak, 3rd 
cuit; R. H. Anderson of Jacksonville, 4th Cir- 
iit; R. A. Burford of Ocala, 5th Circuit; W. B. S. 
richlow of Bradentown, 6th Circuit; Cary H. Lan- 
; of De Land, 7th Circuit; A. V. Long of Palatka, 

Circuit; H. H. Wells of Chipley, 9th Circuit; 
G. Edwin Walker of Bartow, 10th Circuit; H. Pierce 
Branning of Miami, 11th Circuit; R. A. Henderson 

Fort Myers, 12th Circuit; N. B. K. Pettingill of 
fampa, 13th Circuit; John H. Carter of Marianna, 
14th Circuit; E. B. Darnell of West Palm Beach, 
15th Circuit; George P. Garrett of Kissimmee, 17th 
ircuit. 

The following were elected as members of the 
Executive Council: Armstead Brown of Miami, O. 
K. Reaves of Tampa, Fred T. Myers of Tallahassee, 

W. Hampton of Gainesville, E. P. Axtell (ex- 
ficio) of Jacksonville, P. S. May (ex-officio) of 
lacksonville, Herman Ulmer (ex-officio) of Jack- 

nville. 

HerMAN ULMER, Sec. 
ILLINOIS 
Educational Standards for Bar Admission to Be 
Discussed at Annual Meeting at Peoria 

The 1923 Annual Meeting of the Illinois State 
Bar Association will be held at Peoria on May 31, 
id June 1 and 2. The first day is denominated a 
Day of Play” and will be devoted to a golf tourna- 
ment at the Peoria Country Club, the prizes for 
which have been contributed by various law book 
houses and law printers, and to an entertainment in 
the evening by the Peoria Bar Association at the 
Peoria Automobile Club. At the same time a com- 
plimentary theatre party will be given the visiting 
ladies. 

On Friday the Annual Address of President 
Bruce A. Campbell will be made, followed by reports 
of officers and committees. There will be a noonday 
luncheon to visiting ladies at the Country Club. The 
afternoon business session will be devoted to a dis- 
‘ussion on requirements for legal education and com- 
mittee reports on various subjects. In the evening 
there will be a meeting of the delegates of Local Bar 
\ssociations; a round table discussion on Incorpora- 
tion Practice, led by Louis L. Emmerson, Secretary 
f State, and representatives from his office; and a 
meeting of managers and those charged with the busi- 
ness end of law offices for the discussion of methods 

business management. 

On Saturday the morning session will be devoted 
to the Annual Address and completion of reports of 
ommittees. The Peoria Bar Association will then 
entertain all visiting lawyers at a noon-day luncheon. 
[he afternoon program promises to be the most inter- 
esting of the whole meeting. An open forum will be 
held for the discussions of pertinent questions. Chief 
lustice Floyd E. Thompson will lead one of these on 
Methods of Work in the Illinois Supreme Court.” 
Subjects which have been suggested are: “Does the 
Establishment of Large Law Offices Tend to Lower 
the dignity and Independent Standing of the Profes- 
ion?,” “Advertising,” “Public Utility Problems,” 
‘Changes in the Criminal Code to Afford More Pro- 


tection to Society and Less to the Criminal.” The 
question of adopting the standard of requirements of 
the American Bar Association for admission to the 
bar, deferred at last year’s meeting, will be taken up 
and a final vote had to place the Association upon 
record on this question. A wide interest pro and con 
has been evinced in this proposition, and the discus- 
sion alone bids fair to be one of the warmest and 
most interesting ever had at one of our Annual Meet- 
ings. 


LOUISIANA 


Two-Division Supreme Court Plan to Be Discussed 
at Annual Meeting 

The annual meeting of the Louisiana State Bar 
Association will be held in Alexandria on May 17 
and 18. St. Clair Adams of New Orleans, Chairman 
of the General Arrangements Committee, has an- 
nounced that the two-division Supreme Court plan 
will be among the important subjects discussed, 
Chief Justice O'Neill and Associate Justice Dawkins 
will discuss the operation of the two or three divi- 
sion Supreme Court ordinance of the constitutional 
convention of 1921 from their standpoint as mem- 
bers of the Court, and Walter J. Burke of New 
Iberia will speak on the same subject from the 
standpoint of the practitioner. Among the ad- 
dresses announced are “Law Enforcement,” by E. 
H. Randolph and “Conditional Sales Contracts and 
Chattel Mortgages,” by Charles E. Dunbar. It is 
announced that the New Orleans delegation will go 
to the meeting in a body in a number of special 
Pullmans. 


MISSISSIPPI 
Speakers at Annual Meeting at Biloxi 

Hon. Joseph W. Bailey of Texas, himself a na- 
tive Mississippian, is on the program for an address 
at the annual meeting of the Mississippi State Bar 
Association at Biloxi on May 2 and 3. Among the 
other speakers on the program are Hon. Robert H. 
Thompson of Jackson, General Thomas C, Catch- 
ings of Vicksburg, Federal Judge Edwin Holmes, 
and Chancellor Virgil A. Griffith. At the banquet 
Chancellor Stone Deavours, Hon. Jeff Truly, and 
Hon, Fred H. Lotterhos will speak. Judge J. B. 
Holden, of the Supreme Court, is President of the 
Association and will preside at the meeting. 


SAN FRANCISCO 

Bar Association Celebrates Fifty-first Anniversary 

On April 20, the San Francisco Bar Association 
celebrated the fifty-first anniversary of its organiza- 
tion. President Jeremiah F. Sullivan presented 
United States Circuit Judge William W. Morrow, one 
of the early members of the Association, as chairman 
of the day. Judge Morrow presided at the luncheon 
and introduced the procedings with some reminis- 
cences of the period from which the organization of 
the Association dates. He then introduced Mr. Peter 
F. Dunne of the San Francisco bar who made a very 
effective speech in which he emphasized the impor- 
tance of the lawyer under our system of government 
and the need for a better educated bar. An interesting 
feature in connection with the affair was a bulletin 
reprinting the facsimile of an article printed in the 
daily Alta California of July 7, 1872, which an- 
nounced the opening of rooms by the Association. 
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“Four to Five Decisions” 

Detroit, Mich., April 23—To the 
considerable diffidence because of my 
tion that the editors of the JouRNAL are both more 
able and more learned than I am, I venture to ex- 
press an opinion that the editorial in the April number 
of the JournaL “Four to Five Decisions” is poorly 
reasoned and impresses one more as an effort to justify 
some preconceived idea than as a sincere effort to 
arrive at the truth. 

I have merely read with interest the discussion of 
various limitations on the power of the Court to de- 
clare statutes unconstitutional, and have neither studied 
the matter nor considered it sufficiently to have any 
particular opinion except my natural inclination to 
stick to things as they are until I am sure of a better 
way, but if the reasoning in this editorial is a fair 
sample of the argument to the contrary, then it seems 
to me that the oppesition to such a proposal is in a 
bad way. 

Refer to the language of Chief Justice Marshal! 
in the Dartmouth College case quoted in your article: 
“On more than one occasion this court has expressed 
the cautious circumspection with which it approaches 
the consideration of such questions and has declared 
that in no doubtful case would it pronounce a legisla- 
tive act to be contrary to the constitution.” This and 
other announcements of the court are presented as 
limitations and safeguards which the Court itself has 
thrown around the exercise of its power and which the 
editorial would have us believe performs somewhat the 
same function as some of the limitations proposed. 
Now can it be denied that a case which goes thru all 
the courts on its way to the Supreme Court, perhaps 
being decided first one way and then another, finally 
reaches the Supreme Court and after a long considera- 
tion is decided there by a vote of four to five, that 
is to say, by the nearest to an equal vote possible for 
the Court unless you cut one man in two, can it be 
denied that this is a doubtful case? If the language 
of Chief Justice Marshall meant anything, certainly if 
it was given the meaning you have given it, the Court 
in such case would not declare a statute unconstitu- 
tional. 

The remark attributed to Mr. F. W. Grinnell that 
withholding any power from a majority is giving it 
to a minority, seems to me to be merely one of those 
clever remarks which contain an element of truth and 
are phrased in a striking way and, therefore, impress 
one. Does it really mean any more than that with- 
holding from a majority the power to do something 
is to give to a minority the power to prevent it being 
done; which is not the same thing at all. This remark 
really has little bearing on the subject in hand, but 
even if it has it would hardly be claimed that with- 
holding from the majority the power to bond a city, 
was giving to the minority power to bond a city. The 
truth is, however, that so far as the present considera- 
tion goes the argument, even if it were worth any- 
thing, would cut the wrong way. There is much less 
likelihood of the pronouncement of the Court being 


Editor: With 


sincere convic- 


the will of the minority instead of the majority if the 
two-thirds’ vote were required or more than a bare 
majority than there is under the present system, and 
if I remember correctly one of the propositions was 
to enable Congress to re-enact a statute over the pro- 
nouncement of the Supreme Court by a two-thirds’ 
vote. Surely it could not be claimed that two-thirds 
of Congress was less likely to represent a majority 
than five-ninths of the Supreme Court. 

It is simple mathematics that the smaller the num- 
ber of representatives in proportion to the electorate 
the greater possibility there is of any majority of the 
representatives having been chosen by an actual mi- 
nority of the entire electorate. The Supreme Court is 
pretty near the ultimate conclusion of this principle, 
since it is appointed by a President who may himself 
be chosen by a minority. Anyone who thinks power 
ought not to be withheld from a majority should be 
enthusiastically in favor of giving Congress power by 
a two-thirds’ vote to override the Court. This would 
always be an overwhelming majority of the actual 
electorate. R. A. Bett 

Something to Be Said for Six Out of Nine 

Proposal 

Pittsburgh, Pa., April 21—To the Editor: In 
your leading April 1923 editorial—wherein you oppose 
the proposal (of Senator Borah, I believe) that before 
an Act of Congress shall be held unconstitutional at 
least six members of the Supreme Court shall concur, 
and wherein you support, as upon principle, even a 
five to four decision against an Act of Congress— 
you invoke in support of your positions the Court's 
rule that unconstitutionality must be “clear,” Chief 
Justice Marshall’s statement being quoted that uncon- 
stitutionality will be pronounced “in no doubtful case.” 

Now instead of this rule’s supporting the practice 
of five to four decisions against Acts of Congress, 
might not an exactly opposite argument be validly 
predicated of that rule? Observe: 

(1) The members of Congress take an oath to 
support the constitution. (2) Congress is a co-ordinate 
branch of the government. (3) The rule is 
specially laid down for the decision of constitutional 
controversies. (4) The case must not be “doubtful,” 
unconstitutionality must be beyond a “reasonable,” or 
a “rational,” doubt—as you quote—or as Mr. Justice 
Harlan put it in Booth vs. Illinois, 184 U. S. 425, 431 
(where by a seven to two vote the Court refused t 
declare unconstitutional an Act of the Illinois Legisla 
ture) the courts may not strike down an act of legisla 
tion as unconstitutional, “unless it be plainly and 
palpably so.” 

It may perhaps be easy enough to get a lawyer t 
see that although four out of nine Justices are d 
liberately of opinion that an Act of Congress is valid 
still it is clearly void, but you would find that it 1s 
not so easy to get a layman to see this. And the ques- 
tion is not, as I see it, as to “the majority rather than 
the minority” ruling, but as to a standard of clarity. 
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be said to be “clear,” this in the delicate matter of one 
branch of the government’s adjudging void the act of 
a co-ordinate branch. And how much clearer to the 
majority is a five to four constitutional decision than 
any other five to four decision? It must be clearer, 
for the rule of clarity is special to constitutional de- 
cisions. And after all, when three or four of the 
Justices, learned as they are in the law, after argument, 
reflection and conference, deem a statute valid, why 
may not its invalidity justifiably be said to admit of 
doubt ? 

At all events, just suppose—and I am only trying 
to test the propriety on principle of the proposal of 
having six Justices concur—I say, suppose the Court 
of its own motion were to announce, that, in its future 
application of its own principle, it would not adjudge 
an Act of Congress unconstitutional where the ques- 
tion was sufficiently doubtful that the Justices hearing 
the case were unable to agree among themselves upon 
the point, or, that, where four out of nine of its 
members after due deliberation thought an Act valid, 
it would not be adjudged clearly void, could anyone 
justly criticize the Court as having substantially de- 
parted from its rule or the reason therefor? 

And the adjudging an Act of Congress void only 
when six members of the Court concur would still in 
a very substantial degree, it seems to me, preserve its 
highly desirable and vital power under our system of 
government to correct departures, however unin- 
tentional, by Congress from the powers conferred upon 
it by the people under the constitution. And might 
not the proposal of six Justices concurring conceivably 
be the practical escape from a radical change, much 
to be deplored, which an uninformed general public 
might otherwise some day heedlessly insist on? 

In this connection, what was said by the Supreme 
Court in the Trademark Cases, 100 U. S. 82, 96, is 
not without interest. An Act of Congress was there 
(unanimously) adjudged void as violative of the 
federal constitution and in the declared light of the 
principle you invoke, that “a due respect for a co- 
ordinate branch of the government requires that we 
shall decide that it has transcended its powers only 
when that is so plain that we cannot avoid the duty.” 
The interesting thing is the Court’s statement that in 
spite of the vast amount of argument theretofore pre- 
sented assailing Acts of Congress as unconstitutional, 
one could count “on his fingers, the instances in which 
this Court has declared an Act of Congress void for 
want of constitutional power.” That was said as late 
as 1879 and, as noted, the decision was unanimous. 
How many of the not over ten like precedent adjudica- 
tions were five to four, it seems legitimate to wonder. 

It is submitted, then, that a proposal that at least 
six members of the Court concur in adjudging an Act 
of Congress unconstitutional has something to be said 
for it, although personally I should rather see any 
such change, if possible, come out of the reflections 
and wisdom of that high tribunal itself, and not by 
compulsion. M. W. AcHeEson, JR. 


Favors Seven Out of Nine Vote 


Allentown, Pa., April 18—To the Editor: I 
notice your editorial in the April issue of the AmeERt- 
cAN Bar AssociATION JoURNAL headed “Four to Five 
Decisions.” While I am a thorough believer in the 
right of the Supreme Court to declare void a Statute 
of Congress in conflict with the Constitution, yet I can 
readily understand that such a declaration by the 


Supreme Court by a vote of five to four or a narrow 
majority of one, will, if persisted in, prove unpopular 
and lead to another amendment which may ultimately 
prove injurious to our Constitutional system. It has 
occurred to me that in the circumstances it would be 
advisable, where conferences of the sitting Justices 
of the Court indicate a division on the constitutionalit 
of the statute, that notice to this effect should be served 
upon the parties by the Court and a re-argument 
ordered before a full bench; and that the statute 
should not be declared in conflict with the Constitution 
unless, after such re-argument, not less than seven of 
the nine judges vote to declare the statute unconsti- 
tutional. 

We cannot shut our eyes to the fact that the recent 
action of the Supreme Court in setting aside, by a 
majority of one, the Minimum Wage Act, is bound 
to re-act against the Court and result in a curtailment 
of its powers by a constitutional amendment such as 
I have suggested. G. W. AuBREY. 


Supreme Court Itself Should Apply Remedy 


Mobile, Ala., April 25.—To the Editor: There 
is no doubt that the constantly increasing number 
of decisions by the Supreme Court of the United 
States overturning, not only Acts of State Legis- 
latures, but Acts of the Congress of the United 
States, has tended to make Senator Borah and other 
lawyers who think as he does, propose a plan which 
will make such decisions only possible when more 
than a simple plurality sustains a decision over- 
turning an Act of Congress or a State law because 
in conflict with the National Constitution. 

It seems to me that the remedy is in a simple 
rule, adopted by the Supreme Court itself, meeting 
the objections made, because they have foundation 
in reason. That such decisions as the “Four to Five 
Decisions” should not be, is clear from the decisions 
of Justices Marshall, Washington and Waite, cited 
by you in the April, 1923, JourRNaL, on page 232. 

Chief Justice Marshall is quoted as saying that 
the Court over which he presided “has declared that 
in no doubtful case would it pronounce a legislative 
act to be contrary to the constitution” (4 Wheat. 
518) and that “the incompatibility of a statute with 
the constitution should be so clear as to leave little 
room for doubt before it is pronounced to be invalid.” 
(4 Wall. 333.) 

Mr. Justice Washington is quoted as saying 
“the courts should not declare them unconstitutional 
until their violation of the constitution is shown be- 
yond a reasonable doubt.” (12 Wheat. 213.) 

Chief Justice Waite is quoted as saying “Every 

possible presumption is in favor of the validity of a 
statute, and this continues until the contrary is 
shown beyond a rational doubt.” (99 U. S. 700.) 
. If the Supreme Court of the United States will 
be guided by the rule for decision, embodied in 
those quotations from their own decisions, they 
would end all cause for complaint by putting it into 
practice. 

If that Court is not composed exclusively of 
men having an unconquerable pride of opinion, they 
could not reasonably hold in a case in which four 
members of the Court hold an opinion contrary to 
that of the other five, that that was not a doubtful 
case; or they could not hold that the law, under the 
Constitution, violated the Constitution beyond a 
reasonable doubt, or beyond a rational doubt. The 
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majority certainly must accord to the members of 
the minority some value to their opinions as opinion, 
and accord them the character of reasonableness. 
It seems to me, therefore, that they should make a 
rule to govern themselves not to declare either a 
State Act or a Federal Act as unconstitutional if at 
least two members of their body hold a different 
opinion. Unlike votes, opinion should be weighed, 
not counted, 

The argument that this would make a minority 
rule govern the Court is based on a fallacy, be- 
cause the opinions of members of the Court are 
not so many blocks to be counted, but are thoughts 
to be weighed as such and in every case, held to be 
reasonable, whether the opinion is that of nine men 
or of one man, and, therefore, as a presumption 
exists which Chief Justice Waite says, is in favor 
of the validity of every act until the contrary is shown, 
beyond a rational doubt, that presumption is sufficient 
ground for the adoption of the rule I suggest. 

FREDERICK G. BROMBERG. 


Carranza and the Constitution of 1857 

New York, Feb. 27.—To the Editor: In the 
February number of the Journar Mr. R. C. Backus, 
under the above heading (page 102) quotes me as 
stating in my article on Mexican Corporation Law 
published in the January issue: 

The dictator had repudiated the Constitution of 

1857 and exercised dictatorial or pre-constitutional 
powers to amend federal laws. 

Commenting on said statement he says: 

As a foreigner resident in Mexico, I am precluded 
by courtesy and by Article 33 of the Constitution from 
expressing any opinion concerning whether General 
Carranza repudiated in fact or violated in deed the 
Constitution of 1857 while carrying on his revolution. 
Relative to the juridical question, however, of whether 
General Carranza in law repudiated the Constitution 
of 1857, I wholly disagree with Licenciado Roel. 

He further says: 

And when Carranza’s self-styled Constitutional 
Congress gave birth at Querétaro to the Constitution 
of 1917, the document was entitled the “Political Con- 
stitution of the United Mexican States, which amends 
the Constitution of February 5,.1857.” Surely no con- 
vention could amend or even repeal a constitution 
which had been repudiated in its entirety and was 
therefore non-existent. 

As I have in no place made the statement that 

Mr. Carranza had in law repudiated the Constitu- 
tion of 1857, I think Mr R. C. Backus has no reason 
to disagree with me. Mr. Carranza did not and 
could not legally repudiate the Constitution of 1857, 
as Title VIII, Article 128 of said Constitution, 
translated into English, provided: 

Title VIII. Of the Inviolability of the Constitu- 
tion.—Article 128. This Constitution shall not lose its 
force and vigor, even though its observance be inter- 
rupted by rebellion. In case that through any public 
disturbance a government contrary to the principles 
which it sanctions be established, its force shall be 
restored so soon as the people shall regain their 
liberty, and those who have participated in the govern- 
ment emanating from the rebellion, or have cooper- 
ated with it, shall be tried in accordance with its 
provisions and with the laws arising under it. 

But Mr. Carranza repudiated in fact and vio 
lated in deed said Constitution by becoming the 
general de facto ruler of Mexico and by assuming 
dictatorial powers, the exercise of which culminated 
in his Decree of September 19, 1916, calling the 
meeting of a Constitutional Congress which enacted 


It is true that such 
was entitled “Political Constitution of the Uni 
Mexican States, which amends the Constitution 


the Constitution of 1917. 


February 5, 1857.” But the very enactment of su 
an amending Constitution by Carranza’s self-sty 
Constitutional Congress, is a violation of Article 
27 of the Constitution of 1857, which provided t 
amendments to the Constitution must be approy 
not by a Constitutional Congess, but by the Congri 
of the Union and by a majority of the State Leg 
latures. Such Article, translated into English, rea 
as follows: 

Article 127. The present Constitution may be 
added to or amended. No amendment or additio: 
shall be part of the Constitution until agreed to by 
the Congress of the Union by a two-thirds vote of the 
members present and approved by a majority of the 
State Legislatures. The Congress shall count the 
votes of the Legislatures and make the declaration 
that the amendments or additions have been adopted 

Consequently, in spite of its title, the Constitu- 

tion of 1917 cannot be considered as an amendment 
to the Constitution of 1857. 
LORENZO J. ROEL. 


Two Kinds of Public Ownership 

Boston, Mass., March 1.—To the Editor: The 
address of President Davis published in the lasi 
number of the JOURNAL, exhorting members of the 
legal profession to furnish continued leadership in 
advocating American ideals and public welfare, was 
most timely and has no doubt already most deeply 
impressed many lawyers throughout the country. 

It is true that lawyers are generally more 1m- 
mediately concerned in ascertaining what the law 
is, rather than what it ought to be, still it would 
not be a difficult task to prove that progress is much 
indebted to lawyers for ideals in government. For 
one, I feel grateful to President Davis for his efforts 
to arouse interest in the fraternity in behalf of 
“groping, struggling, discouraged masses of men.” 

Now permit me to state another purpose in 
sending this communication. I have no desire to 
criticize the above address, but would like to in- 
quire as to whether the speaker would not be will- 
ing to elucidate a little one statement made by him. 
He classifies with the milder forms of collectivism 
“government ownership, and the nationalization of 
this and that industry.” 

Is such a statement correct? Is there but one 
kind of government ownership? Are there not two 
kinds, public ownership of public industry and pub- 
lic ownership of private industry? Are both wrong, 
or both right? May not one be right, and the other 
wrong? May not one be “communism, socialism, 
paternalism,” and the other quite different? 

Without elaboration, should not public busi- 
ness be owned and administered by the public, and 
“individual liberty” be strictly and rigidly observed 
in respect to private business? 

We lawyers, if we are to seek diversion outside 
the prosaic and dusty paths of precedent, should 
exhaust all reasonable efforts to walk only in new 
ways that will in fact aid the “struggling masses” 
and lead to the alleviation of their burdens? 

I wonder if the President is willing to make the 
distinction as above intimated between public busi- 
ness and private business. 


WiLLiAM N. Oscoop. 














